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Henry Mitrer v. George W. Qurrry. 
[REPORTED BY MR. JUSTICE M'LEAN.] 


FUGITIVE SLAVE LAW-——CONSTITUTIONAL LAW—TRIAL BY JURY——PRESUMP- 
TION OF FREEDOM. 


Slavery is a municipal regulation ; is local ; and can not exist without the authority of law. 
But it need not be shown that it is created by express enactment. It may arise from long 
recognized rights, countervened by no legislative action. African slavery is thus recog- 
nized in Kentucky, and the judges of the Supreme Court of the United States, whose 
jurisdiction is co-extensive with the country, are bound to take judicial notice of its exist- 
ence in those states where it prevails. 

The constitution of the United States did not leave the enforcement of the provision for the 
reclamation of slaves with the states. It vested that power in the government of the 
United States. This doctrine was affirmed by the Supreme Court of the United States in 
Prigg v. Pennsylvania, 16 Peters, 539, has been denied by no respectable State court, and 
has been sustained by the action of the legielative department of the government, 

In proceedings, under the fugitive slave law, the inquiry is not strictly whether the fugitive 
be a slave, or a freeman, but whether he owe service to the claimant. The decision, upon 
that question, is no bar to an inquiry in the proper tribunal, as to the personal status of the 
fugitive. The examination is preliminary, and not a final adjudication. 

The seventh amendment to the constitution, preserving the right of trial by jury in all suits 
at common law, where the value in controversy exceeds twenty dollars, does not apply to 
an examination as to the claim for services under this law. Such an examination is not 
a proceeding at common law, but a statutory one. 

The presumption of freedom attaches to every resident of a free state, without regard to 
color ; and on the same principle, in a slave state, every colored man is presumed to be a 
slave. 

It is not necessary, under the act of 1850, to produce the record showing the status of the 
fugitive in another state. The fact that he owes service may be established by other, and 


oral, testimony. 

Avy affidavit being made on the 16th day of August, 1853, that 

George W. Querry was illegally imprisoned, he was brought before 
34 
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Judge McLean, that the cause of his detention might be inquired 
into. ) 

The plaintiff, as above stated, objected to the discharge of Querry, 
on the ground that he was held by him as a fugitive from labor. 
After the evidence was heard, and the facts relied on by the defend- 
ant’s counsel were admitted by the plaintiff; and after the counsel 
on both sides had argued the facts, and the law of the case, the 
judge proceeded to give his opinion. 

After stating how the cause came before him, he observed, ‘* The 
right of the claimant to the services of the defendant is the first 
point to be examined. If the claim as made has been proved, then 
the detention is not illegal. 

Jacob Miller, the son of the claimant, was first examined. He 
is twenty-one years of age. His father resides in Washington 
county, Kentucky. He has known the fugitive ever since he can 
remember, as the slave of his father. A little more than four years 
ago, he absconded from the service of his father, in company with 
three others, who were also the slaves of his father. The mother 
of the fugitive came to his father through the mother of the witness. 
The fugitives were advertised shortly after they absconded, and a 
reward of four hundred dollars was offered for their return. They 
were pursued, by different persons, but were not overtaken. One of 
them was arrested, at Louisville, ard returned, but shortly after he 
again absconded. 

When Wash., as the fugitive was generally called, was lately 
arrested, at Troy, in Ohio, he said nothing about being free, but 
observed that he had no intention to run off an hour before he 
started ; that he was persuaded to do so by Steve, one of the indi- 
viduals who accompanied him. 

William Kelly—Is twenty-three years old, lives in the same county 
of Washington, within two and a half miles of the claimant, and 
for nine or ten years has known Wash. to be the servant of the 
claimant. He lived with the complainant as his other slaves, and 
was subject to his control. He ran away from his master better 
than four years ago. Was present when Wash. was arrested near 
Troy a day or two ago. Wash., at first, did not recognize him, but 
did so after a little conversation. He told the witness that he was 
sorry he left Kentucky ; did not intend to go an hour before he left, 
and that he was persuaded to leave by Steve. 

James Kelly—Aged twenty-eight years, is brother of the above 
witness. Has known Wash. eleven years as the slave of the claim- 
ant. He corroborates the statements.of the preceding witness as 
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to the absconding of Wash., that he was advertised, admitted the. 


right of his master, as stated by the other witnesses. 

Isaiah Yoker—Lives in the same county, has known Wash. as 
the slave of the complainant twelve or thirteen years. He correbo- 
rates the other statements made by the witnesses examined before 
him. 

Mr. Trader—Is a deputy marshal, and resides at Daytan. He 
arrested the fugitive, who said that the claimant was his master, 
and that he had always been well treated. 

Mr. Black—Is also a deputy marshal He heard Wash. say that 
the claimant was his master, and that he had been well treated. 
That he had been persuaded to run away. 

As a matter against the right of the claimant it is admitted, that 
the defendant has resided four years in Ohio, and conducted himself 
well, being considered as a free man. 

From the facts proved, there can be no doubt that the fugitive, 
under the laws of Kentucky, is the slave of the claimant, and that 
he absconded from his service a little more than four years ago. 
The testimony is clear on this point. No attempt has been made to 
controvert the facts, or to impeach the credibility of the witnesses. 
Of the many cases my judicial duties have required me to examine, 
where damages were claimed for aiding the escape of fugitives from 
labor, no case has been found with more distinctness and fulness 
than this one. No one capable of comprehending evidence can 
doubt, that the fugitive lived with the claimant, as his slave, for 
many years, and that he left that service, without the leave of his 
master, several years ago. 

No proof, it is contended, has been offered to show that Kentucky 
is a state in which slavery is authorized by law. And a discussion 
in the senate of the United States is referred to, in which certain 
senators declared that there was no law in the South expressly 
establishing slavery. It is with regret that I hear this argument 
relied on in this case. It was used by gentlemen of the South, to 
justify the introduction of slavery into our territories, without the 
authority of law. In Graves v. Stoughton, a Mississippi case, 
reported in 15 Peters’s R. 450, the Supreme Court of the United 
States declared, that slavery was local, and that it could not exist 
without the authority of law. That it was a municipal regulation, 

Whether this law was founded upon usage, or express enactment, 
is of no importance. Usage of long continuance, so long that the 
memory of man runneth not to the contrary, has the force of 
law. It arises from long recognized rights, countervened by no 
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legislative action. This is the source of many of the principles 
of the common law. And this for a century or more may con- 
stitute slavery, though it be opposed, as it is, to all the principles of 
the eommon law of England. I speak of African slavery. 

But such a law can only acquire potency by long usage. Now 
it may be admitted that in some of the southern states, perhaps in 
all of them, there can not be found a statute which contains the 
words, ‘‘ And be it enacted that slavery shall exist ;’ and this was 
what was denied in the senate. But this does not shake the decision 
of the supreme court, above referred to. Usage, of great antiquity, 
acquires the force of law. The denial, therefore, that slavery 
existed by virtue of an express law, or by statute law, which was 
intended to be denied, was no denial at all. But no usage can 
acquire the force of law, except it has been long recognized as the 
basis of action, and as the principle on which the rights of property 
are maintained. 

There is no slave state, where the existence of slavery is not 
recognized and maintained, by numerous statutes and judicial 
decisions. The statute books of the South are full of such enact- 
ments. The relation of master and slave is fully recognized, and, 
to some extent, regulated. The decision of the supreme court above 
referred to settles a most important principle. And I have no 
regrets that | was the means of inducing that decision. 

It gives the proper limitation to slavery. It can not be extended 
beyond the jurisdiction of the states sanctioning it, and can not, 
legally, be affected by the legislative action of any free state. The 
principle, I believe, was sanctioned by the southern states, and was 
not controverted by any non-slave holding state. On the question 
of slavery in our territories, this doctrine was first departed from. 

The supreme court has long since held that that court and its 
judges recognize, without proof, the laws of the several states and 
territories. The jurisdiction of that court, and of its members, 
extends throughout the Union. In the respective states they admin- 
ister the local laws, so that the laws of the-states come under their 
special cognizance in acting upon individual rights. 

Kentucky is a slave state. Except in regard to land titles, no 
other subject has been more productive of legal controversy than 


contracts arising out of slavery. 
It is contended that the law authorizing the reclamation of fugi- 
tives from Jabor is unconstitutional. That the constitution left the 


power with the states, and vested no power on the subject in the 
federal government. 
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This argument has been sometimes advanced, and it may have 
been introduced into one or more political platforms. In regard to 
the soundness of this position, I will first refer to judicial decisions. 
In the case of Prigg v. The State of Pennsylvania, 16 Peters’s R. 
539, the judges of the Supreme Court of the United States, with- 
out a dissenting voice, affirmed the doctrine, that this power was in 
the federal government. A majority of them held that it was 
exclusively in the general government. Some of the judges thought 
that a state might legislate in aid of the act of congress, but it was 
held by no one of them, that the power could be exercised by a 
state, except in subordination of the federal power. 

Every state court which has decided the question, has decided it 
in accordance with the view of the supreme court. No respectable 
court, it is believed, has sustained the view that the power is with 
the state. Such an array of authority can scarcely be found in 
favor of the construction of any part of the constitution, which 1 
ever been doubted. But this construction, sanctioned as it is by the 
entire judicial power, state as well as federal, has also the sanction 
of the legislative power. 

The constitution of the United States, it will be observed, was 
formed in 1787. Afterwards it was submitted to the respective 
states for their ratification. The subject was not only largely dis- 
eussed in the federal convention, but also in every state convention, 
No question has ever arisen, in regard to our federal relations, which 
was of equal importance to that of the adoption of the constitution ; 
none in our political history was more thoroughly discussed. The 
men of that day may be emphatically said to have understood the 
constitution. 

In a very few years after the constitution was adopted by the 
states, the fugitive act of 1793 was passed. That law is still in 
force, except where the act of 1850 contains repugnant provisions, 
[In the congress which enacted the act of 1793, it is believed, that 
some of the members had been members of the convention. They 
could not have been ignorant of the provision of that instrument. 
And by the passage of that act they exercised the power, as one 
that belonged to the federal government. Here is a force of autho- 
rity, judicial and legislative, which can not be found on any other 
seriously litigated point in the constitution. 

Such a weight of authority is not to be shaken. If the question 
is not to be considered authoritatively settled, what part of that instru- 
ment can ever be settled? The surrender of fugitive slaves was a 
matter deeply interesting to the slave states. Under the confedera- 
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tion there was no provision for their surrender. On the principles 
of comity amongst the states the fugitives were delivered up; at 
other times they were protected and defended. This state of things 
produced uneasiness and discontent in the slave states. A remedy 
of this evil, as it was called, was provided in the constitution. 

An individual who puts his opinion, as to the exercise of this 
power, against the authority of the nation in its legislative and 
judicial action, must have no small degree of confidence in his own 
judgment. A few individuals in Massachusetts may have main- 
tained, at one time, that the power was with the states; but such 
views were, it is believed, long since abandoned, but they are reas- 
serted now, more as a matter of expediency than of principle. 

But whether we look at the weight of authority against state power 
as asserted, or at the constitutional provision, we are led to the 
same result. The provision reads, ‘no person held to service or 
labor in one state, under the laws thereof, escaping into another, 
shall in consequence of any law or regulation therein, be discharged 
from such service or labor; but shall be delivered up on claim of 
the party to whom such service may be due.” 

This, in the first place, is a federal measure. It was adopted by 
the national convention, and was sanctioned as a federal law, by 
the respective states. It is the supreme law of the land. Nowa 
provision which can not be enforced, and which has no penalty for 
its violation, is no law. The highly respectable gentleman who 
read an ingenious argument in support of these views, is too good 
a theologian to contend that any rule of action which may be dis- 
regarded without incurring a penalty, can be a law. It may bea 
recommendation, but it can not bealaw. This was the great objec- 
tion to the articles of confederation. There was no power to en- 
force its provisions. They were recommendatory, and without sanc- 
tions. 

There is no regulation, divine or human, which can be called a 
law, without a sanction. Our first parents, in the garden, felt the 
truth of this. And it has been felt by yiolators of the divine or 
human laws throughout the history of our race. 

The provision in the constitution is prohibitory and wetted, It 
prohibits the states from liberating slaves which escape into them, 
and it enjoins a duty to deliver up such fugitives on claim being 
made. ‘The constitution vests no special power in congress to pro- 
hibit the first, or to enforce the observance of the second. Does it, 
therefore, follow that effect can be given to neither, if a state shall 


disregard it ? 
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Suppose a state declare a slave who escapes into it shall be lib- 
erated, or that any one who shall assist in delivering him up shall 
be punished. If this power belongs to the states, and not to the 
federal government, these regulations would be legal, as within the 
exercise of their discretion. This is not an ideal case. The princi- 
ple was involved in the Prigg case, and the supreme court held the 
act of the state unconstitutional and void. > 

It is admitted that there is no power in the federal government to 
force any legislative action on a state. But, if the constitution 
guarantees a right to the master of a slave, and that he shall be 
delivered up, the power is given to effectuate that right. If this be 
not so, the constitution is not what its framers supposed it to be. 
It was believed to be a fundamental law of the Union. A federal 
law. A law to the states and to the people of the states. It says 
that the states shall not do certain things. Is this the form of giv- 
ing advise or recommendation? It is the language of authority, 
to those who are bound to obey. If a state do the thing forbidden, 
its act will be declared void. If it refuse to do that which is enjoined, 
the federal government, being a government, has the means of exe- 
cuting it. 

The constitution provides, ‘‘ that full faith shall be given to public 
acts, records, and judicial proceedings,”’ of one state in every other. 
If an individual claiming this provision as a right, and a State 
court shall deny it, on a writ of error to the supreme court of the 
Union, such judgment would be reversed. And the provision that, 
“‘ the citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states.”” Congress unquestion- 
ably may provide in what manner a right claimed under this clause, 
and denied by a state, may be enforced. And if a case can be 
raised under it, without any further statutory provisions, so as to pre. 
sent the point to the supreme court, the decision of a state court, 
denying the right, would be reversed. So a state is prohibited 
from passing a law that shall impair the obligations of a contract. 
Such a law the supreme court has declared void. In these cases, 
and in many others, where a state is prohibited from doing a thing, 
the remedy is given by a writ of error, under the legislation of 
congress. The same principle applies in regard to fugitives from 
labor. 

A fugitive from justice may be delivered up under a similar pro- 
vition in the constitution. It declares that, ‘‘a person charged in 
any state with treason, felony, or other crime, who shall flee from 
justice, and be found in another state, shall, on demand of the exe- 
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cutive authority of the state from which he fled, be delivered up, to 
be removed to the state having jurisdiction of the crime.” This is 
contained in the same section as the clause in relation to fugitives 
from labor, and they both stood upon the same principle. In both 
cases congress has provided a mode in which effect shall be given 
to the provision. No one, it is believed, has doubted the constitu- 
tionality of the provision in regard to fugitives from justice. 

The men who framed the constitution, were adequate to the great 
duties which devolved upon them. They knew that a general gov- 
ernment was essential to preserve the fruits of the revolution. They 
understood the necessities of the country. The articles of confed- 
eration had been found as a rope of sand, in all matters of conflict 
between the different states, and the people of the different states, 
without a general government. Commerce could not be regulated 
among the states, or with foreign nations ; fugitives from labor 
could not be reclaimed ; state boundaries could not be authoritively 
established. 

I am aware it has been stated, that the subject of slavery was not 
diseussed in the convention, and that the reclamation of fugitives 
from labor was not, at that time,a subject of much interest. This 
is a mistake. It was a subject of deep and exciting interest, and 
without a provision on the subject no constitution could have been 
adopted. I speak from information received from the late Chief 
Justice Marshall, who was one of the chief actors in that day, than 
whom no man then living was of higher authority. 

The want of a general regulation on the subject of fugitives from 
justice and from labor was felt, and the above provisions in the con- 
stitutition were intended as aremedy. It has proved to be an ade- 
quate remedy as against fugitives from justice. In no instance, it 
is believed, has the constitutionality of this provision been doubted. 
But the provision in relation to fugitives from labor, resting upon 
the same principle, is now opposed. 

If the introduction of this provision into the fundamental law of 
the Union, was not intended to operate as the law of the Union—if 
it was recommendatory in its character only—it was useless. The 
power to surrender fugitives from labor, under the confederacy, was 
with each state. It could be done, or refused, at the discretion of 
the state. Did the framers of the constitution intend to leave this 
matter as it was under the confederation? The provision intro- 
duced shows an intention to make some provision on the subject. 
But by the argument, it is said, the provision made left the power 
with the states, and did not ves: it in the general government, 
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The answer to this is, it was in the states before the provision, and 
on this view, it added nothing to the power of the states. If such 
be the true construction of the provision, it fixes an act of consu- 
mate folly on the framers of the constitution, and on the members 
of the state conventions who adopted it. In laying the foundation 
of a general government, they incorporated into the fundamental 
law a useless provision, and omitted to provide for an emergency 
which was felt and complained of in one half of the states. The 
men of that day were not likely to be guilty of such an omission. 
They understood the federal and state powers too well, not to know 
that without some effective provision on this subject the superstruc- 
which they were about to rear would soon be overthrown. These 
were the circumstances under which the constitution was framed and 


adopted. With the abstract principles of slavery, courts called to 


administer the law have nothing to do. It is for the people, who_ 


are sovereign, and their representatives, in making constitutions, and 
in the enactment of laws, to consider the laws of nature, and the 
immutable principles of right. This is a field which judges can not 
explore. Their action is limited to conventional rights. They 
look to the law, and to the law only. A disregard of this, by the 
judicial powers, would undermine and overturn the social compact. 
If the law be injudicious or oppressive, let it be repealed or modi- 
fied. But this is a power which the judiciary can not reach. 

The citizen of a slave state has a right, under the constitution 
and laws of the Union, to have his fugitive slave ‘* delivered up on 
claim being made,” and no state can defeat or obstruct this consti- 
tutional right. The judicial power of the Union has the primary 
or eventual power to determine all rights arising under the constitu- 
tion. This will not be controverted by any legal mind, which has 
properly investigated the great principles of the constitution. And 
the question now made is not, in principle, different from a nume- 
rous class of cases arising under powers prohibited to the states. 

The worthy and estimable gentleman who read an argument on 
this occasion, in commenting on the cases covered by the fugitive 
law, embraced all cases of contract, and even that between a minister 
and his congrgation. He supposes if the minister should leave his 
congregation before his stipulated engagement had transpired, that 
he was liable to be arrested and returned to his congregation under 
the fugitive law. | 

This is a case, under this law, which no one before has supposed 
to be embraced by it. And if the law did cover such a case, it 
would be the most difficult to carry out of any other which has been 


ly ee eae oe 
A SI ge PS ONIN tga Sk = 


in = at. ee ee whe “ 
er ERS EDR ia a a or 


OO nn 


us 











538 Miller v. Querry. 


imagined. If the minister could be returned, neither the court nor 
the congregation could compel him to preach. No profession or 
class of men would be less likely to do anything on compulsion. 
But the law applies to no case of contract. Where the parties to 
the agreement are capable of making a contract, the remedy for a 
breach of it is by action at law. In the case of slaves and of 
apprentices, there is no remedy against the individual who absconds, 


by an action. 
Various objections are stated to the fugitive slave law of 1850. 


The duties of the commissioners, the penalties inflicted, the bribe 
secured to the commissioner, for remanding the fugitive, are all 
objected to as oppressive and unconstitutional. In regard to the 
five dollars, in addition, paid to the commissioner, where the fugi- 
is remanded to the claimant, in all fairness, it can not be considered 
as a bribe, or as so intended by congress ; but as a compensation to 
the commissioner for making a statement of the case, which includes 
the facts proved, and to which his certificate is annexed. In cases 
where the witnesses are numerous, and the investigation takes up 
several days, five dollars would scarcely be a compensation for the 
statement required. Where the fugitive is discharged, no statement 
is necessary. 

The powers of the commissioner, or the amount of the penalties 
of the act, are not involved in this inquiry. If there be an uncon- 
stitutional provision in an act, that does not affect any other part of 
the act. But I by no means intimate that any part of the act refer- 
red to is in conflict with the constitution. I only say that the objec- 
tions made to it do not belong to the case under consideration. 

The act of 1850, except by repugnant provisions, did not repeal 
the act of 1793. The objection that no jury is given does apply to 
both acts. From my experience in trying numerous actions for 
damages against persons who obstructed an arrest of fugitives trom 
labor, or aided in their escape, I am authorized to say, that the 
rights of the master would be safe before a jury. I recollect an 
instance where a strong anti-slavery man, called an abolitionist, was 
on the jury in a case for damages, but who, being sworn to find as 
the evidence and the law required, agreed to a verdict for the plain- 
tiff. He rightly determined that his own opinions could not govern 
him in deciding a controversy between parties, but that under his 
oath he was bound by the law and the evidence of the case. 

It was in the power of congress to give a jury in cases like the 
present, but the law contains no such provision, and the question 
raised is, whether the act without it is constitutional. 
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This question has been largely discussed in congress, in the pub- 
lic press, and in conventions of the people. It is not here raised as 
a question of expediency or policy, but of power. In that aspect 
only is it to be considered. 

The act of 1793 has been in operation about sixty years. During 
that whole time it has been executed as occasion required, and it is 
not known that any court, judge, or other officer, has held the act, 
in this, or in any other respect, unconstitutional. This long course 
of decision, on a question so exciting as to call forth the sympathies 
of the people, and the astuteness of lawyers, is no unsatisfactory 
evidence that the construction is correct. 

Under the constitution and act of congress, the inquiry is not 
strictly whether the fugitive be a slave or a freeman, but whether 
he owe service to the claimant. This would be the precise question 
in the case of an apprentice. In such a case the inquiry would not 
be, whether the master had treated the apprentice so badly as to 
entitle him to his discharge. Such a question would, more pro- 
bably, arise under the indenture of apprenticeship, and the laws 
under which it was executed. And if the apprentice be remanded 
to the service of his master, it would in no respect affect his right 
to a discharge, where he is held, for the cruelty of his master or any 
other ground. 

The same principle applies to fugitives from labor. It is true in 
such cases evidence is heard that he isa freeman. His freedom 
may be established, by acts done or suffered by his master, not 
necessarily within the jurisdiction where he is held as a slave. 
Such an inquiry may be made, as it is required by the justice of 
the case. But on whatever ground the fugitive may be remanded, 
it can not, legally, operate against his right to liberty. That right 
when presented to a court in a slave state, has, generally, been acted 
upon with fairness and impartiality. Exceptions to this, if there be 
exceptions, would seem to have arisen on the claims of heirs or 
creditors, which are governed by local laws, with which the people 
of the other states are not presumed to be acquainted. 

If a fugitive from labor, after being liberated by a judge or com- 
missioner, should voluntarily return to his master, southern courts 
have held that his original status would attach to him ; he would 
be held as a slave. And, of course, the decision of the judge or 
commissioner, having been that he did not owe service to the claim- 
ant, could not operate as a bar to the rights of the master. The 
claim to freedom, if made, in the slave state, would be unaffected 
by the preliminary inquiry and decision. That decision is, that the 


ae . * a 
ip ek tee Se ee ISLS ees 





aneks 





SOT A er 














ae 

































540 Miller v. Querry. 


slave does, or does not, owe service to the élaimant. It does not 
finally establish the fact, whether the fugitive is a freeman or a 
slave. If the decision on such an inquiry as this, should finally fix 
the seal of slavery on the fugitive, I should hesitate long, notwith- 
stunding the weight of precedent, without the aid of a jury, to pro- 
nounce his fate. But the inquiry is preliminary, and not final. 

It is true it may be said that the power of the master may be so 
exercised as to defeat a trial for the freedom of the fugitive. This 
must be admitted, but the hardship and injustice supposed arises 
out of the institution of slavery, over which we have no control. 
Under such circumstances, we can not be held answerable. 

It may be said that the seventh article in the amended constitu- 
tion which gives a trial by jury, ‘‘ where the value in contro- 
versy shall exceed twenty dollars,’ does not apply to a case 
like this. The provision is, ‘‘in suits at common law.” This is 
not strictly a proceeding at common law. The common law is 
opposed to the principle of slavery. The proceeding is under con- 
stitutional and statutory provisions, under the forms specially pro- 
vided, and not according to the course of the common law. 

This is represented to be an ex parte proceeding. It does not 
bear this character. Had it been represented to me, that the fugi- 
tive could produce evidence conducing to prove that he did not owe 
service to the claimant, time would have been given to procure the 
evidence. The only allegation, as to what the counsel expected to 
prove by absent witnesses, was, that the fugitive had resided in 
Indiana and Ohio four years, and that he was esteemed and con- 
sidered a freeman. ‘This the counsel for the claimant admitted, and 
as no further allegation of evidence was alleged to be in the power 
of the party, of course there was no ground for a postponement. 

The presumption of freedom attaches to every resident of a free 
state, without regard to color; and on the same principle in a slave 
state, every colored man is presumed to be a slave. But this pre- 
sumption, in this case, is counteracted by the facts proved. 

It is argued, that the evidence is defective, as the record showing 
the status of the fugitive, as authorized by the act of 1850, is not 
produced. Such record is not necessary to establish the right of the 
claimant. If it were produced, the identity of the fugitive would 
still be an open question. On the question of identity, anything 
which conduced to prove that the person described in the judgment 
was not the one before the judge or commissioner would be admis- 


sible. 
I am gratified with the gentlemanly bearing and courtesy with 
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which this argument has been conducted. It was due to the occa- 
sion and the circumstances. No other course was expected. 

Upon the whole, no doubt can exist on the evidence, that the 
fugitive owes service to the claimant; and, under the law, I am 
bound to remand him to the custody of his master, with authority 
to take him to the state of Kentucky, the place from whence he fled 


Mr. Ware, for the claimant. 


Messrs. Joliffe and Birney, for the fugitive. 
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COURT OF COMMON PLEAS OF GALLIA COUNTY, OHIO. 


BEFORE MR. JUSTICE NASH, AT CHAMBERS. 


AUGUST, 1853: 
Ex Parte CuristTMAs. 


[REPORTED BY MR. JUSTICE NASH.] 


HABEAS CORPUS——JURISDICTION OF PROBATE COURT ON PEACE WARRANTS — 
DICHARGE OF PRISONER NOT INDICTED AT THE FIRST TERM-——RULES OF 


CONSTRUCTION OF STATUTES, 


In construing statutes, the general intent of the legislature, apparent from the object and 
scope of the act, should prevail, unless the wording of the act absolutely precludes such a 
construction. 

The words, crimes, offenses, and misdemeanors, imports something done, for which punish- 
ment is inflicted ; while proceedings on a peace warrant are a remedy to prevent the 
commission of a crime, offense, or misdemeanor. 

In an accurate use of terms, proceedings on a peace warrant, though a criminal proceeding, 
is neither a crime, offence, nor misdemeanor, 

The act giving certain criminal jurisdiction to the probate court, construed to include a peace 
warrant under the terms, crimes, offenses, and misdemeanors, such being the apparent 
intention of the legislature, and the object and scope of the act. 

A mitimus, issued by a justice to the jailer, to receive a person into his keeping, in default of 
giving bail to answer a criminal charge, has no force to justify the jailer in detaining the 
prisoner after the expiration of the term of the court to which he was to answer for such 
charge. If he is longer to be detained it must be in virtue of some order of the court, 
made in his case. 

If the court adjourns without any charge being filed against him, and without any action of 
the court in reference to him or his case, he is entitled to his discharge from imprisonment 


on a habeas corpus. 


Tats was_a case of habeas corpus, issued on the application of 
Rees Christmas. In his application, he set forth that he was 
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imprisoned in the jail of the county, under the following state of 
facts. A complaint had been made against him of having made 
threats of personal violence against the party complaining ; a war- 
rant was issued, the case heard, and he required to give bail, in the 
sum of two hundred dollars, for his appearance before the Court of 
Common Pleas of Gallia County, on the first day of the next term, 
and in default thereof he was committed to jail. The mitimus 
showed the cause of his commitment, but did not state in what 
term he was required to give bail, nor before what court he was 
required to appear. The case was heard before the justice on July 
29, 1853, and he was committed to the custody of the jailer on the 
next day.. The probate court met and adjourned on the first of 
August, and no complaint was filed in that court against Christmas, 
nor was any order or proceedings had against him in the probate 
court. The transcript was in fact returned to the clerk of the court 
of common pleas, but not to the probate court. The jailer returned 
that he held the petitioner by virtue of the original mitimus issued 
by the justice, and made the same a part of his return. 


Mr. Justice Nasu. This application presents a very important 
question arising under the act defining the jurisdiction, and regu- 
lating the practice of probate courts, passed March 14, 1853, 51 
Ohio Laws, 167. The twenty-ninth section of this act gives certain 
criminal jurisdiction to that court. The section proceeds, first, 
negatively, by declaring of what cases the probate court shall not 
have jurisdiction ; and, second, affirmatively, by declaring that said 
court shall have exclusive cognizance of all other crimes, offenses, 
or misdemeanors, unless otherwise provided by law. The probate 
court is not to have jurisdiction of any crime, offense or misdemea- 
nor, the punishment whereof is capital, or by imprisonment in the 
penitentiary, nor for any offense or misdemeanor, the original and 
exclusive jurisdiction of which is vested in justices of the peace, or 
in any mayor or magistrate of any town or city, nor of the crimes 
or offenses mentioned in certain acts, but which acts have no rela- 
tion to the present question. ; 

Before proceeding to an examination of the section, I will remark, 
that the words, unless otherwise provided by law, can have no effect 
upon the proper meaning and construction of this section, or of this 
whole chapter of the act. These words must be prospective in this 
meaning, and cannot have reference to laws in force at the time of 
its passage ; because, such a construction would render the whole 
chapter nugatory, since the laws then in force provided for the trial 
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of all these crimes, offenses, and misdemeanors, before other and 
different tribunals. The fact, then, that the present law otherwise 
provides for the trial of these cases can have no effect without nulli- 
fying the whole act, so far as it undertakes to transfer the jurisdic- 
tion of certain crimes, offenses, and misdemeanors from the court of 
common pleas to the probate court. This section, then, operates to 
transfer a present jurisdiction of the cases coniing within its words, 
to the probate court, and so far necessarily repeals all laws in force 
at the time of its taking effect, which gave this jurisdiction to differ- 
ent courts. Whatever, then, the jurisdiction is, which is given to 
the probate courts, it is given absolutely, and is to remain’ with it, 
unless otherwise hereafter provided by law. . 

The way is now cleared for an examination of the question pre- 
sented in this case; are proceedings on a peace warrant within 
the first section of this act? Is such a proceeding the prosecution 
of a crime, an offense, or a misdemeanor? The language of this 
section, both in its negative and affirmative portions, speaks only of 
crimes, offenses, and misdemeanors; of all crimes, offenses, and 
misdemeanors, the punishment whereof is capital, or by confine- 
ment in the penetentiary, the probate court shall not have jurisdic- 
tion ; but of all other crimes, offenses, and misdemeanors, the pro- 
bate court shall have exclusive jurisdiction. What, then, is the 
meaning of these terms? Do they embrace the proceedings under 
consideration ? 

Blackstone defines crime or misdemeanor, as an act committed, 
or omitted, in violation of a public law, either forbiding or command- 
ing it. The only difference, he says, between the two words is, that 
the former is applied to offenses of a graver character, and the latter 
to those of a minor and less atrocious dye. To these crimes and 
misdemeanors, a punishment is necessarily attached, as consequent 
upon their commission. Blackstone uses the word offense as a 
more general term, inclusive of: both the others. Chitty, in his 
work on practice, (1 Chitty’s General Practice, 14,) says that crimes 
and misdemeanors are punishable by indictment, or by particular 


prescribed proceedings, while offense may be considered as having 


the same meaning, but is usually, by itself, understood to be a crime 
not indictable, but punishable summarily, or by the forfeiture of a 
penalty. 

All, these definitions seem to imply the commission of some act, 
which is forbidden by law, and the commission of which by an 
individual is punished in some way pointed out by law, either 
after a trial on an indictment, or in a summary way without the 
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intervention of a jury, by a judge or justice of the peace; but still 
the punishment is inflicted for having done an act prohibited by 
law. 

A peace warrant is, however, a proceeding to prevent the com- 
mission of a crime or misdemeanor ; no punishment is awarded for 
having committed a crime, but sureties are required to prevent the 
doing of an act prohibited by law. Is there, then, any commission of 
a crime, etc., in a mere threat to commit one? Or, in other words, 
is the mere intention to commit a crime, or misdemeanor, or offense, 
declared by law to be, of itself, a crime, or an offense, or misdemea- 
nor? It would seem, according to our ordinary views of crimes, etc., 
that the mere intent to do an unlawful act is nowhere forbidden 
and punished as a crime, or misdemeanor, or offense. And the 
thirty-fourth section of this act itself declares that in prosecutions 
for crimes, offences, and misdemeanors, cognizance of which is by 
this act conferred upon probate courts, no indictment by a grand 
jury shall be required, but that the prosecuting attorney shall file an 
information against the parties, setting forth the charge alleged. 
This language seems to regard all this jurisdiction as being limited 
to cases in which an indictment heretofore had been required, and, 
if so, the act would not embrace the case of a peace warrant, in the 
proceeding on which no indictment has ever been required. The 
whole letter of the act, its whole details, clearly apply to cases 
where punishment is to be awarded for crimes, or offenses, or mis- 
demeanors, actually committed, and not to a proceeding which has 
only prevention against their commission in view. The letter of 
the act does not appear to embrace this proceeding, and, if I am to 
be controlled by the mere wording of the act, I should have no hesi- 
tation in holding that this proceeding does not come within it. 

But while such is the letter of the act, its entire policy.and gen- 
eral scope would embrace it. The object of the act is well known 
to have been, while it left the prosecution of the higher crimes in 
the common pleas, to transfer the trial of those of a minor character 
to the probate court. And such is the general intent apparent on 
the face of the act itself. The negative portion of it clearly implies 
that crimes, the punishment whereof is capital, or by confinement 
in the penetentiary, are the only ones remaining within the juris- 
diction of the common pleas, while all other criminal matters are 
transferred to the jurisdiction of the probate court. And it is hardly 
supposable to believe, that while petit larceny and other minor, but 
infamous offenses are transferred to the probate court, that this still 
less important matter should be left to the jurisdiction of the court 
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of common pleas. Such a supposition is contrary to the »whole 
object and scope of the act. It is clear that the draftsman of the act 
supposed he had embraced within ths terms of the twenty-ninth 
section, the entire criminal jurisdiction of tlie state. After an 
exception of certain crimes, etc., all others are handed over to the 
exclusive jurisdiction of the probate court, and the difficulty is 
created by the want of a clear comprehension on the part of the 
draftsman of what this criminal jurisdiction consisted ; he seems to 
have supposed that it was composed of crimes, offenses, and mis- 
demeanors, while here is a criminal proceeding that can hardly be 
said to come under either of these terms. The whole difficulty 
would have been avoided by the change of a-word—of misdemea- 
nors for criminal proceedings. If the language of the act had been, 
the exclusive cognizance of all other crimes, offenses, and criminal 
proceedings, there would have been no ground for uncertainty ; as 
it is worded, there is great doubt. : 

The general scope, and object, and spirit of the act seem, there- 
fore, to be in conflict with its letter and .its details. The reason of 
the act would embrace this proceeding, while the language seems 
too limited and narrow to include it. Which, then, is to prevail ? 
Shall the scope and object of the act be defeated by the unskillfulnesg 
with which it is drafted, with which it is worded? Or shall the 
wording and letter of the act be made to yield to its more liberal 
and comprehensive spirit and object? Shall the general, or the 
specific intent, prevail ? 

There are certain rules which have been adopted to aid in the 
construction of statutes. One is, that penal statutes must be con- 
strued strictly, Hall v. State, 20 Ohio R. 7, But this is not a penal, 
but a remedial statute. Its object is not to define a crime, but to 
provide a court, where the crime, etc., shall be prosecuted. It is 
purely a remedy that is here provided for ; and hence there need be 
no more strictness in construing this statute than in construing any 
other statute. Indeed, a remedial statute is to be construed lib- 
erally, in order to effectuate its intent, and to meet the beneficial 
end in view, Broome’s Legal Maxims, 39, 93, 246. 

The first and all-important rule to be regarded in construing a 
statute is, to have respect to its spirit, rather than its letter, Spicer 
v. Giselman, 15 Ohio R. 338, 341. The natural force of words, 
when taken by themselves, is not always the true test in construing 
‘@ statute, The State v. White, 17 Ohio R. 32, 84. It has been 
decided that a thing within the letter was not within the statute, 
unless within, its intention. The letter is sometimes restrained, 

35 
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sometimes enlarged, and sometimes the construction is contrary to 
the letter, Burget v. Burget, 1 Ohio R. 469, 480. These rules of 
construction have all been recognized by our supreme court as 
sound ; and hence | am not only permitted, but required to apply 
them to the interpretation of this act. Guided by these rules, the 
mere letter of the act must yield to its manifest intent and object. 
It is to be so construed as to effectuate and carry out this intent and 
object, unless the language can not be forced into such a meaning, 
Vide also Jackson v. Collins, 3 Cowen R. 89; Wilkinson v. Leland, 
2 Peter’s S. OC. R. 662; Gibson v. Jenney, 15 Mass. R. 205; 12 
Mass. 383. 

In the loose way in which language is used by unskillful drafts- 
men of laws, it can not be said to be doing great violence to these 
words to include under the words offense or misdemeanor, this 
proceeding on a peace warrant. The law does not, indeed, declare 
the threat a crime, or misdemeanor, yet it treats the party as some- 
what criminal; but resorts to a preventive, instead of a penal, 
remedy. In popular language, the conduct, which is followed by 
such consequences, may be considered as criminal, and an offense. 
It may be followed by consequences more severe than usually attend 
on the commission of petit lareeny, an assault and battery, or the 
selling of intoxicating liquors. The party is required to give bail 
for his good behavior, or he must stand committed to jail for an 
indefinite length of time. It is clearly a criminal proceeding. It 
is so treated in the act defining the powers and duties of justices of 
the peace and constables in criminal cases, Ourwen’s Revised Statu- 
tes, 340. And in the case of Adams v. Ashby, 2 Bibb. R. 96, it 
was expressly decided that a proceeding of this kind came within the 
words, criminal cases, found in an act of the legislature. This pro- 
ceeding is also treated of by Blackstone under the same general 
head as crimes and misdemeanors, and is called a proceeding to 
prevent the commission of a crime, etc., 4 Blackstone’s Commen- 
taries, 251. The same view is taken of it in 1 Chitty’s General 
Practice, 30, 674. Chitty considers -this, and punishments for 
offences committed, as remedies ; and hence as being each a kind 
of punishment. I do not think, therefore, that I overstep the ordi- 
nary rules of interpretation in holding, that this ‘criminal proceed-* 
ing, coming as it does within the spirit of the act, can be brought 
with its letter without doing unnatural violence to it. After some 
hesitation, therefore, I have come to the conclusion, that the juris- 
diction of proceedings on a peace warrant belong not to the court of 
common pleas, but to the probate court. Still, owing to the care- 





> 
Ve 











Ex Parte Christmas. 547 


less wording of the act, I make the decision not without some hesi- 
tation. It is only by giviag to the general intent of the act a con- 
troliing influence over its letter that such a decision is justified. 

Whether the law regulating this proceeding in the court above is 
altered so as to require the filing of an information, and to entitle 
the party to a trial by jury, 1am not now called upon to decide. 
The act regulating this proceeding required the complainant to be 
heard by the court ; but the thirty-fourth section of this act of March 
14, 1853, seems to carry upon its face the idea, that in whatever way 
jurisdiction is conveyed, it is to be carried out by the filing of an 
information, and the proceedings consequent thereupon. Whether 
the letter is here again to be controlled by the spirit and general 
object of the act will be for the probate court to decide in the first 
instance. No constitutional guaranty requires a jury trial in such 
a case ; hence a liberal construction may be resorted to, when it is 
in accordance with the object and spirit of the law. Still there will 
be found more difficulty in avoiding the words of the act on this 
point, than on the other. Such unskillfulness in drafting laws is 
wholly inexcusable, whether originating in carelessness or igno- 
rance. 

The only other question remaining grows out of the form of the 
mittimus itself. This is defective in two particulars—it does not 
state in what sum he. was required to enter a recognizance, nor at 
what court he was to appear. Both of these facts are required to 
be stated by the form of a mittimus given in the act, Curwen’s Stat- 
utes, 349. But this defect may be cured by the act of February 28, 
1834, Carwen’s Statutes, 128. This act provides that no person shall 
be discharged by reason of any informality or defect in the mitimus, 
provided it shows a criminal matter, of which the justice had juris- 
diction. Hence, on the face of the warrant, it may be insisted that he 
was committed to answer in the proper court. But, if we look into 
the transcript of the proceedings before the justice, it appears from 
that, that he was required to give bail for his appearance before the 
court of common pleas at its next term. If the court had no juris- 
diction of the case, any recognizance taken for his appearance there 
would have been void, The State v. Johnson, 13 Ohio R. 176; 
Treasurer v. Merrill, 14 Vermont R. 64; The State v. Sullivant, 3 
Yerger R. 281. And it would seem a necessary conclusion, that a 
commitment, based upon a default for not giving illegal bail, would 
be equally void. | 

But it is said that the court can not go behind the commitment. 
I am not satisfied that this position is correct. In England, the 
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court, on a habeas corpus, examine the depositions taken there, on 
the examination before the justice, to ascertain whether they show 
that the accused has committed any crime; and, if it appears from 
them that he has not committed a crime or offense, he is discharged, 
1 Chitty’s General Practice, 692. Here is authority sufficient to 
justify a court in looking into the transcript, where the mittimus is 
defective, if not in all cases. 

But admitting this can not be done, still the case stands in a no 
better condition. He was committed in July, and the probate court 
has since met and adjourned, without any proceedings having been 
filed in that court against this applicant, when the statute requires 
them to be filed at the first term after the commitment. Hence this 
party is entitled to be discharged for a want of prosecution. The 
mittimus has exhausted its force ; it extended no authority to detain, 
only until the court should meet and act; if retained in custody 
after the court has met and adjourned, it must be by virtue of some 
order of that court, made on some proceeding pending therein 
against him. This question was in principle decided in Ex parte 
Watkins, 7 Peters’s &. C. R. 568, 670. 

The law of Maryland provided that, where a party was taken into 
custody on an execution issued for the collection of a fine assessed 
in a criminal proceeding, he was entitled to be released at the 
return term of the court, unless he was then prayed into custody, 
and an order of the court made to that effect. Watkins had been 
arrested on an execution, but at the return term of the court, no 
motion or order for his commitment had been made, and the mar- 
shal still held him in custody on the original execution ; but the 
court held that the executien was inoperative after the time for its 
return had past, and that the marshal could not, after that time, 
justify his detention under the execution. The only authority to 
detain after that, was an order of the court, made on the prayer of 
the proper officer, that he be taken into custody. No such order 
ever having been made, the Supreme Court of the United States, on 
a habeas corpus, ordered Watkins to be.discharged. So in this case, 
the commitment was until discharged by due course of law. By due 
course of law he was bound to answer a complaint to be filed in the 
probate court at its next term. This term has come and gone, and 
no complaint has been made in this court against him. What right, 
then, has the jailer to detain him? The mittimus gives him no 
authority, because its power ran out with the adjournment of the 
court ; he has no authority derived from the probate court, that court 
never having had any complaint filed in it against him, and hence 
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never having made any order for his detention. A failure to file 
the transcript, was an abatement of the proceedings ; such an abate- 
ment that these proceedings can not be revived, nor any further 
prosecuted. This man is, therefore, kept in jail by virtue of a pro- 
ceeding which is as much at an end as if he had been tried and 
found not guilty, and discharged. The discharge would follow the 
finding, unless the court saw cause to require of him a new recog- 
nizance, or committed to answer some charge alleged against him. 
But no such order could in this case be made, because the probate 
court had no case before it. 

On all these grounds, then, I hold that this party is entitled to be 
discharged, and it is ordered accordingly. 





NASH’S DIGEST. 


A Ducxsr of the Decisions of the Supreme Court of Ohio, contained 
in the first twenty volumes of the Ohio Reports. By Simson 
Nasa. Cincinnati: H. W. Derby, Publisher. 1853. Abbott & 


Bentley, Printers. 


To speak of the character of a work of this description, is not an 
easy matter; indeed to pronounce a definite opinion upon it, is 
almost equivalent to saying that the reviewer has gone as thoroughly 
over the same ground as the author. The difficulties surrounding a 
digester of decisions are not perhaps sufficiently appreciated. His is 
by no means that easy writing which some imagine. The masterly 
manner in which our best digests are made—as Comyn’s, Harri- 
son’s, Minot’s—deceive us in this respect. They are so perfect, 
they look so natural, that they attract no attention to the author, 
except upon cool reflection. To digest the Ohio Reports, as Judge 
Nash has stated, is a work of more than ordinary difficulty. The 
syllabus is not only deficient in fulness, but often misleads, and in 
some cases even states directly the contrary of what was decided.’ 


In many cases, they are not even constructive notice. The effect of 


this system of reporting is obvious from the reports themselves. 
The court is mislead by the syllabus, and assume contrary to the 
fact, that such and such points have been decided. In our system 
of jurisprudence, no adjudication is a binding authority, unless the 





* As in King v. Longworth, 7 Ohio R. ii., 231. 
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very question be presented to the court by the pleadings for the 
application of the principles annunciated. When a judge begins to 
speak beyond the immediate question before him, he assumes a posi- 
tion which does not commend itself to the favor of the bar. It is 
prudent, therefore, for him, and it is eminently sate for the certainty 
of the law, that this rule be strictly adhered to, and that no one shall 
be seduced into error by loose reporting. In Kelley v. Few, 18 Ohio 
R. 442, for example, Mr. Justice Avery, in delivering the opinion 
of the court, said, that in Williams v. Bosson, the court ‘‘ decided 
that as to bills of exchange, the indorsers are not joint securities, 
but are separately liable in the order of their becoming parties upon 
the instrument.” This is the exact language of the syllabus in 11 
Ohio R. 62, where it is annunciated as a point decided; that is, 
that such is the law of that court, to which the judges are bound to 
adhere in future, and upon which contracts may safely be made. 
Whether the statement be law, or not, is not now the question. 
That the point did not, and could not, arise in Williams against 
Bosson, and, therefore, could not have been decided, will be appar- 
ent, when it is stated that it was a suit by an accommodation indorser 
against an accommodation acceptor. The relation of endorsers to 
each other never came in question. It is a matter of regret, there- 
fore, that Judge Nash should have given wider circulation to the 
error, by adopting it. (Pages 59,§15; 557, §21; 621,§2.) In 
stating McLowth v. Rathbone, 19 Ohio R. 21, the syllabus informs 
the reader that ‘* a purchaser at a sheriff’s sale, acquires no greater 
interest than the judgment debtor had at the time of levy and sale, 
and takes the property subject to outstanding equities, especially of 
the purchaser has notice of these equities!’’ That is, he takes it 
subject to the equities, anyhow; but if he knows that there are 
equities, the knowledge does not put him in any worse condition ; 
he still has to shoulder them, anyhow. The Digest (page 68, § 14) 
has stated the case correctly. 

In Kay v. Watson, 17 Ohio R. 27, the syllabus states that “‘a 
complainant, in a bill of review, who was a feme covert when the 
decree was rendered, may file a separate bill of review within five 
years after the disability is removed ; but ¢f she join in a bill with + 
others, who are barred by lapse of time, when their interests are 
capable of severance, the bill will be dismissed as to all.” What! 
does a court of equity assume to punish a mis-joinder of parties in 
that fashion? The fact was, that the bill was dismissed, because 
the complainant had no interest in the subject-matter. The Digest. 


has stated it correctly, (page 63, § 6.) 
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With such blind guides before him, is it at all singular that a 
digester, who approaches his materials with respect, should commit 
occasional errors ? Furthermore, the reader is always in a more favor- 
able point of view for detecting errors than an author. He has the 
whole work before him. He has it in type, which is very material. 
He is assisted by the indexes. He examines for a particular pur- 
pose, to which all the energy of his mind is devoted. He works 
when he will, and desists when he is weary. The position of an 
author is far different. He begins with a mountain of work before 
him. The very bulk of his materials causes labor and anxiety. 
He never sees his work as a whole, till it is too late to re-arrange its 
parts. ‘All things,” said Charles Lamb, “‘ look raw to me in 
manuscript.” It is so probably with every author who sees his 
works. Has it never occurred to you, reader, that the unrivalled 
excellence of Milton’s versification was owing to his blindness ? 
The majestic flow of Homer may arise from the same cause. They 
never saw their manuscript. 


‘*So thick a drop serene had quenched their orbs, 
Or dim suffusion veiled.” 


‘Doth not the ear try words ?”’ said Job. The music of his own 
sublime poem, as well as Homer and Milton, replies. Prescott is 
no exception to this remark ; for the process by which he puts his 
ideas into manuscript, as he has described it to us in the Homes of 
American Authors, is substantially that of a blind man dictating. 
A law-writer, moreover, knows. that in exact proportion as his book 
is valued and used, will be the severity with which all its positions 
will be criticised. We live in this world to acquire property. Money 
is the principal thing with us ; therefore we struggle to get money. 
In the quiet sarcasm of Blackstone, the terrible dissolution of this 
breathing, living thing, is spoken of as ‘‘ the envoluntary relinguish- 
ment of property.” With this tenacious hold on our possessions, we 
will not surrender them to the dicta of any writer. If his doctrine 
deprives us of our goods, he is turnedyinto our enemy, and we fight 
against him ; if it makes for us, he is our useful servant, and we 
will fight to defend him. 

For ourselves we gratefully accept any work which shows a desire 
to aid professional research. It very rarely happens, that diligence 
can not find, even in the worst law-books, much that is valuable, 
We readers are too apt to toss books about, as though they were 
trifles. Could we see the amount of labor expended on them, the 
steadiness of purpose that wrought month after month, with little 
apparent progress, the frequent remodeling, and the consequent 
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rejection of materials on which had been expended the labor of 
months ; could we appreciate the patience, the deep thought, the 
honest aspirations for fame, the quickness that has caught hold of 
everything that could be wrought into his production, and the bitter 
disappointment that must attend a failure of hopes so long nour- 
ished, we should be more tender of books on which men have 
freighted all their minds and hearts. 

On the other hand, it is just to the readers, to point out with 
candor and fairness, if a book does not merit their regard ; if it 
claims more than its performance justifies, if it be carelessly written, 
or inaccurate in its statements. In such a spirit we desire to 
approach all digests. Their first and indispensable qualification, 
like spelling books and interest tables, is accuracy ; a quality, which, 
in such a work, requires that each case be carefully read by a well- 
trained mind, that all redundant matter be pruned away, and that 
the doctrine of the court be stated in brief and clear language. As 
it is impossible to index a work of this character, it is next requisite 
that what is accurately stated should be clearly and methodically 
arranged. This requires more intellectual exercise than authors 
often get credit for. To arrange well, it is necessary first to grasp 
the subject as a system in the mind, and to master it thoroughly. 
If Harrison had done nothing but write the table of contents to his 
digest, he would still have deserved the thanks of every lawyer who 
speaks the English langugage. In this arrangement, it necessarily 
happens that the same doctrine is'stated under various titles ; and 
no reader ought to suppose that it manifests any design unneces- 
sarily to swell the volume. 

We know from other sources, and the Digest itself furnishes 
abundant internal evidence, that the work has been prepared by a 
careful reading of every case. A pretty thorough examination of 
it, particularly in those cases where the reporter has endeavored to 
mislead his reader by the syllabus, will show that the “‘ reasonable 
certainty,”’ of which the author speaks in his preface, has been 
attained. The writer had occasion, & year ago, to go over for 
another purpose, the ground Judge Nash has travelled in prepar- 
ing this Digest, and is, therefore, in a measure, familiar with it, 
In no instance, except as already stated, has an inaccurate state- 
ment been discovered. The work is, therefore, recommended as, in 
this respect, entirely trustworthy. Th some fnatasions, as in the 
annunciation of familiar principles, a brief narration of the facts 
showing their particular application, might have been thought more 
desirable, as more specific than a general statement of the doctrine 
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propounded. Mr. Cushing, who has had a long training, has done 
this in his reports ; and, although at first sight, it may appear to be 
a blemish, in the end its value will become apparent. The syllabus 
of Develing v. Ferris, on page 562, § 65, may be cited as an illus- 
tration. ‘* Where an indorser is fully indemnified by the maker 
against his liability as such indorser, the indorsee can recover 
against him without proof of demand and notice.”” Suppose the 
case were, that promissory notes were deposited with the indorser, 
by the maker, as collateral security, which were, at the maturity of 
the note, deemed ample security, but which turned out to be worth- 
less ; would this syllabus indicate the extent of this decision? A 
statement of the facts would have saved the question. F. sold a 
tract of land to K., and took his notes therefor, retaining the title 
in his own hands until they should be paid. When all the notes 
had been paid but one, he indorsed that note to D., who gave F. no 
notice of its dishoner. This was the case of Develing v. Ferris, 
18 Ohio R. 170. 

The arrangement of the work is probably the best that could have 
been made. It is very fully laid open in the index ; and the table of 
cases, at the end of the volume, furnishes to the lawyer tolerably 
conversant with the reports, a miscroscopic survey of the whole 
body of the reports. We are accustomed charitably to presume that 
every lawyer who has been five years at the bar, has at least made 
himself familiar with the principal cases in his own state reports; 
and to such lawyers, tables of cases, generally so much neglected, 
are a great assistance. To the younger members of our profession, 
we can commend this mode of hunting up cases, as a sure and rapid 
one. You have an important case—we know you have not, but 
are merely supposing—and you lighted on Clarke v. Spence, in 4 
Adolphus & Ellis, 448 ; 6 Nevile & Manning, 399; and if you can 
find American cases to support it, your brief is made up. Examine 
the tables of cases prefixed to Kent, or Story, or Greenleaf, who are 
almost sure to have cited a case worth anything, in company with a 
dozen others to the same point. 

Of the fulness of the particular chapters in Judge Nash’s Digest, 
we must say that in this respect it is not such a “ Lift for the Lazy,” 
as the lazy might desire. Some thought has evidently been expected 
of the reader ; and knowledge sufficient to put him upon inquiry 
for another head, if he failed to find at once what he sought. Smith 
v. Parsons, for example, a leading case, is not cited under the title 
of Insolvent Debtor. Bright v, Carpenter, Stage v. Olds, and Gale 
v. Van Arman, are not cited under the title Guaranty. It is not 
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necessary to-multiply instances. Perhaps upon most mature reflec- 
tion, Judge Nash would not agree with us that these cases might 
properly have been put under the heads named. That they, and 
others, are not placed under several titles, is of very little conse- 
quence. Lawyers are not supposed to use books as substitutes for, 
but as aids to, thought ; and an author is fair enough in presuming 
that they know enough to direct their search through any tolerably 
well arranged volume. 

Upon surveying the whole work, the Ohio lawyer, who appre- 
ciates the difficulties of its performance, can not but feel that Judge 
Nash has done our Bar a great service, in preparing this work ; 
that he has bestowed upon it that careful and laborious attention 
which its importance demands ; that it is worthy of his reputation ; 
and that we owe it ourselves, as a profession, not only to acknowl- 
edge the service, but to give it a generous support. He is, we under- 
stand, the owner of the copyright, and though of course the pub- 
lisher will take the lion’s share of the proceeds, it is to be hoped 
that, even in a pecuniary aspect, he will not find that he has tilled 


** A barren and ungrateful soil.” 


There remains yet a work to be done for the benefit of the Ohio 
Bar, which we somewhat despair of seeing soon accomplished. It 
would form an appropriate appendix to a Digest, but it will pay 
nothing but thanks, and possibly, reputation, (the latter somewhat 
doubtful.) A complete list of cases in the Ohio reports, depending 
on statutes which have been repealed, and cases depending on com- 
mon law principles, which have been rendered inapplicable by stat- 
utory provisions. Something of that kind was attempted in the 
eighth volume of this Journal ; but the recent changes in our laws 
have rendered it ten-fold more desirable now. It would be easy to 
point out a dozen pages of the volume we are speaking of, that is 
not now law. Examples may be found on pages 28,§ 18; 58, § 3; 
65, §§ 2,5; 218,§2; 4; 419,§ 415; 454,§12; andso forth. But 
who will do for us this great work? That Judge Nash has done so 
much for us, establishes no claim upon him to do more, although 
the public usually act as if it were a just maxim, that of him who 
has done much, shall the more be required. 
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REVISED STATUTES OF OHIO. 


AN ADVERTISEMENT. 


Wira regard to these volumes, the Editor of them, Mr. Curwen, 


makes the following statement, in advertising them: 

*¢ This work is a republication of all the laws of the State of Ohio, 
enacted between the second day of December, 1833, and the first 
day of June, 1853, which are included in the volumes of General 
Laws, from the thirty-second to the fifty-first volumes, both inclusive. 
The text is an exact reprint of the official publication, except that, 
in the appropriation bills, the sums are expressed in figures, as are 
also the dates in the laws fixing the terms of the courts; and it has 
been twice compared with the official edition to insure accuracy in 
every particular, even to punctuation and manifest errors. It isim- 
plied in this statement, that the laws are published in the same order 
as in that edition, the original paging being preserved at the head of 
each page, and referred to by a star prefixed to the first word, in the 
body of the text. 

The design of the Editor was, first, to reproduce an exact copy of 
the official edition, which is out of print; and then to show every 
change that had been made in the text by subsequent legislation ; 
state what construction the courts had given to it, and exhibit its 
relation to former legislation by referring to the prior repealed laws. 
To a lawyer, whose main duty it is to deal with vested rights which 
no repeal can effect, it is oftentimes essential to know what the law 
was at any particular period. It became necessary, therefore, in the 
execution of the Editor’s plan, to bestow as elaborate care upon re- 
pealed laws, as upon those now in force. Although it has been 
repeatedly stated, for more than a year, in the advertisements of the 
work, that the amendments, repeals, and judicial decisions bearing 
upon the text, are in general noted at the foot of each page, and 
that the work aims to be a complete revision of the existing laws, 
many gentlemen, who have not looked into it, seem to suppose that 
it is merely a continuation of Chase’s Statutes on the same plan. 
Mr. Chase has stated in the margin at the head of each chapter, 
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whether it has been amended or repealed. He does not state in 
what the amendment consisted. A passage from each work will 
illustrate this : 


[FROM CHASE, PAGE 983.] 
“Cuap. CCCLXXXVII. An act relating to juries. 


§ 1. Be it enacted, dc., That there shall be sixty grand Amended, 0. 


jurorsand forty-eight petit jurors, judicious persons, who have A ng — 


the qualifications of electors, annually selected in each county, _ * = ; 
to serve as a grand and petit jury the ensuing year,” &e. § 23. 


[FROM THE REVISED STATUTES, PAGE 143.] 


Cuap. 34,—An Act further to amend the act entitled “‘ An Act to establish an Asylum for 
the education of the Deaf and Dumb persons, and for repealing all laws heretofore passed 
on that subject.” Passed March 3, 1834. Swan 263, 


IN FORCE. 


Szc. 1. Pupils admissible. Be it enacted, etc., That the trustees of 
the Ohio Asylum for educating the *deaf and dumb, be, and they are 
hereby authorized to admit into the institution all deaf and dumb per- 
sons being residents of this state,' between the ages of twelve and twenty? 
years who shall produce satisfactory testimonials from the associate 
judges of the county in which they reside, or other respectable inhabit- 
ants thereof, that they are in indigent circumstances, and suitable per- 


sons to receive instruction. 


Szc. 2. Pupils’ expenses. That all persons so admitted shall be sup- 
ported in the asylum at the expense of the state for a time not exceeding 
five’ years ; at the rate of seventy-five‘ dollars each per annum for which 
amount when certified by the secretary of the board of trustees, the au- 
ditor of state is authorized to give an order on the treasurer of state to 
be paid out of any moneys in the treasury not otherwise appropriated ; 
Provided that the number of pupils admitted to the asylum at the ex- 
pense of the state for the year commencing October first, eighteen hun- 
dred and thirty-four shall not exceed thirty-six, and not more than 
twelve’ shall be admitted in the same account in any succeeding year. 





1 By chap. 162, pupils from other states are admissible. 
ben chap. 479, indigent pupils over twenty years of age, may be admitted, to learn a 
trade. ; 


‘ 

sBy rang 2d 479, the trustees may retain pupils longer than five ars, if they are too 

young to be safely discharged, or they may receive material advantage by a longer resi- 
nce. : 


4By chap. 162, this sum was increased to $100. By chap. 699, this limitation as to ex 
pense, was repealed. 


5By chap. 479, the trustees are authorized to admit as many suitable pupils as they deem 


proper. ‘ 
As to the power and duties of trustees, see chap. 1168. 
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It will thus be seen that the plan of the work, if executed as the 
Editor hopes it is, seldom requires the reader to look into any other 
chapter than than that which he is reading, to know if that particu- 
lar provision has been modified ; and if it has undergone moditica- 
tion, he is generally informed, at the foot of the page, in what that 
modification consists. Ifa judicial decision has been made upon it, 
the principle of that decision is stated, as on page 192: 


“Szo. 28. Counterfeiting coin. That if any person shall counterfeit 
any of the coins of gold, silver or copper, currently passing in this State,’ 





2For example, Mexican dollars, Sutton v. The State, 9 Ohio R. 133; Spanish dollars 
Fight v. The State, 7 Ohio R. 180. After verdict, it will be presumed that it was proved, 
that the coin counterfeited, was currently passing in the State. Smith v. Ohio, 8 Ohio 


R. 294. 
As to the constitutionality of stats laws, punishing the offense of counterfeiting coin of 


the United States, see ante, page 22, note 4.” 


The character of the notes will appear from the following extracts: 

‘‘ Between mortgages, the first recorded mortgage is the first lien, 
although the second mortgagee, whether a legal or equitable one, 
may have had notice of the prior unrecorded mortgage. Burgoyne 
v. Clarkson, 2 Western Law Journal, 325; Stansell v. Roberts, 13 
Ohio R. 148; Mayham v. Parker, 14 Ohio R. 431: Holliday v. 
The Franklin Bank, 16 Ohio R. 533. It was assumed in the case 
last cited that the debt had been contracted in good faith, and the 
mortgage security honestly taken, and not with a view to cheat the 
prior equitable mortgagee. The mortgage has no effect, against 
third persons, until it isregistered. Doe v. The Bank of Cleveland, 
3 McLean, 140; White v. Denman, 16 Ohio R. 59; see note to 
Bank of Muskingum v. Carpenter, 7 Ohio R. 72, and Miller v. 
Murphy, 4 Ohio R. 97, (Emerson’s edition). 

Judgments are now a lien from the day they were rendered, ex- 
cept as against other judgments at the same term. Chap. 1187. 
Previous to this law, and the rule may still apply, if a mortgage 
were delivered for record on the first day of a court previous to the 
hour when it actually convened, it would prevail against the lien of 
a judgment rendered at the same term. Holliday v. The Franklin 
Bank, 16 Ohio R. 533; Follett v. Hall, 16 Ohio R. 111. Where a 
mortgage intervenes between a senior judgment unsustained by a 
levy within the year, and a junior judgment sustained by a levy 
within the year, the liens will be discharged according to priority of 
date. Brazee v. The Lancaster Bank, 14 Ohio R. 318; Holliday 
v. The Franklin Bank. And the mortgagee can not invert this or- 
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der of payment, by purchasing the junior judgment. Fitch v. Men- 
denhall, 17 Ohio R. 578. 

An instrument of writing, intended by the parties for a mortgage, 
and enforceable in equity between them as such, but invalid as a 
legal mortgage, can not upon being reformed in equity, defeat the 
lien of a judgment attaching prior to such reformation. White v. 
Denman, 16 Ohio R. 59. 

If a conveyance be made as collateral security for the payment of 
money, or performance of some other obligation, to be effectual only 
on the non-payment of the money or non-performance of the obli- 
gation, it is a mortgage, no matter to whom the conveyance may be 
made, or what other conditions may be attached to it. Therefore a 
deed, absolute on its face, with a writing in the form of a condition 
of defeasance indorsed upon it, showing that the deed was given as 
collateral security for the payment of money, was treated as a mort- 
gage. Perkins v. Dibble, 10 Ohio R. 438. So, where for the same 
purpose, the conveyance was made in the form of a deed of trust to 
a trustee, with a power to him to sell and pay the debt, in case of 
the failure of the debtor to pay ; and in both cases it was held that 
the conveyance, under the registry laws, took effect only from the 
time that they were delivered to the recorder for record. Woodruff 
v. Robb, 19 Ohio R. 212. 

So, where the party contracted under seal to give a deed, and 
added a stipulation that if he did not pay $100 to the promisee in 
two years, ‘‘ this obligation for the conveyance of the land should 
be absolute,” it was held in equity to be a mortgage. Cotterell v. 


Long, 20 Ohio R. 464.” 


The next extract is a part of a note to chapter 1322, in the Third 


Volume, which is not yet published : 

‘“S Proceedings to charge indorsers. Demand and notice. What 
is ‘“‘ reasonable time” within the meaning of the statute, is matter 
of law, and under ordinary circumstances means, that, for the pur- 
pose of charging en indorser, notice shall be given on the day on 
which payment is demanded and refused, or, at latest, the next busi- 
ness day. Davis v. Herrick, 6 Ohio R. 55. 

As between the maker and holder of a note, payable at a partic- 
ular place, no demand at that place is necessary to entitle the holder 


to recover. The right of the plaintiff to receive the money does 


not, in such case, depend upon his making a demand. If the de- 
fendant is ready at the time and place to pay the money, and there 
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is no person there to receive it, his promise is not broken; the duty 
of payment remains, but no action can be sustained to recover it 
until a subsequent personal demand be made. Per Curiam, in Conn 
v. Gano, 1 Ohio R. 484. 

A demand upon one of several joint and several makers, is a 
sufficient demand to fix the liability of the indorsers. Harris v. 
Clark, 10 Ohio R. 5; Greenough v. Smead, 10 Western Law Jour- 
nal, 271, disapproving of the Union Bank of Weymouth v. Willis, 
8 Metcalf, 504. 

He who pays a bill for the honor of an indorser, is bound to give 
him prompt notice of such payment, or he will be discharged. It is 
not enough that the indorser knows that some one has paid the bill. 
He must be advised that it is paid for Azs honor, that he may secure 
himself by charging the drawer. Wood v. Pugh, 7 Ohio R. ii, 156, 
501 of Emerson’s edition. 

An indorser for accommodation, known to the holder to be so, 
and whose liability has been fixed by notice of non-payment, is not 
discharged by an agreement between. the holder and the maker, 
which is not binding for want of consideration, to give further time 
for the payment of the debt; nor by a mere delay to pursue reme- 
dies, nor by an omission to enforce liens. To discharge an indorser 
there must be a valid contract for extension of time which would 
protect the debtor against an action for that time; or the relinquish- 
ment of securities, or the release of liens, to the benefit of. which 
the indorser, upon paying the debt, would be entitled ; or some other 
positive act done which would disable the indorser from proceeding, 
at any moment that he thought proper, to pay the debt and commence 
an action against themaker. Bank of Steubenville v. Carroll, 5 Ohio 
R. 214; Bank of Steubenville v. Hoge, 6 Ohio R. 17; McComb v. 
Kittridge, 14 Ohio R. 348; Carr v. Howard, 8 Blackford, 190; 
Burge on Suretyship, 203; Story on Bills, sections 425-427 ; Beaver 
v. Butler, Wright’s R. 367; Jenkins v. Clarkson, 7 Ohio R. 72; 
Farmer’s Bank of Canton v. Reynolds, 13 Ohio R. 84. Suck an 
agreement must be definite as to the time given, that is, it must 
suspend the creditor’s right to proceed immediately. Jenkins v. 
Clarkson, 7 Ohio R. 72, where the creditor agreed to wait awhile 
longer, which was held not to suspend his remedy ; and it must be 
founded on a good consideration ; as, for example, the giving of a 
separate note for the interest due on the old one. McComb v. Kit- 
tridge, 14 Ohio R. 348. Where the indorser assents to the variation 
in the contract, he of course remains bound. Baldwin v. Western 


Reserye Bank, 5 Ohio R. 273. 
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, The holder of a bill of exchange, in order to charge an indorser 
residing in another State or place, adopting the mail as the means 
of conveying the notice of the dishonor of the bill, may send the 
notice by the mail of the day of the default; but if he does not, he 
must deposite the notice, directed to the indorser, in the post-office in 
time to be sent by the mail of the day next after the day of the dishonor, 
unless the mail of that day be made up and closed at an unreason- 
ably early hour, or, in other words, before early business hours ; and 
if there be no mail of that day, or the mail of that day be closed at 
an unreasonably early hour, then by the next practicable mail. 
Where a bill was protested in Pittsburgh on the 27th of July, and 
the departure of the only mail of the next day to the place of the 
residence of the indorser, was at 10 o’clock, a. m., the time of the 
closing of the mail being ten minutes after 9 o’clock, and not before 
convenient early business hours, the holder was considered not to 
have used due diligence when he neglected to send the notice of the 
dishonor by that mail. 

The holder is not bound to give notice to any more than his first 
immediate indorser, to charge him. Each party to the bill hes the 
same time for giving notice to parties prior to him that the holder 
has. This rule applies to the case of agents to whom the bill has 
been sent for collection. They may send the notice to their princi- 
pals, and the latter are entitled to the same time to give notice to 
priomparties, as if they had been indorsers. Lawson v. The Farmers’ 
Bank of Salem, 1 Ohio State R——; 10 Western Law Journal, 
279; Ohio Life Insurance & Trust Company v. McCague, 18 Ohio 
R. 54; 3 Kent’s Com. *106. 

When the parties live in the same town, and within the circuit of 
the penny-post, it is sufficient to give notice through the post-oftice 
by letter. But if there be no penny-post, the notice must be per- 
sonal, or by a special messenger. Per Wood, J., in Remington v. 
Harrington, 8 Ohio R. 610. But some of the later cases do not 
seem to recognize this doctrine to the extent stated. In Hyslop v. 
Jones, and in Hill v. Norvell, 8 McLean, 96, 584, the court did not 
deem it necessary to place any qualification on the rule, that the 
leaving of the notice in the post-office of the city in which the in- 
dorser lives, is not sufficient. It must be served on him personally 
or left at his place of business or residence. A notice addressed to 
a Senator, and placed in the post-office of the Senate, while the 
Senate was in session, was, in the latter case, held to be insufficient. 
See also Bowling v. Harrison, 6 Howard, 248. If, however, notice 
should have been deposited in the post-office, addressed to an in- 
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dorser residing in the same town, the jury may from that fact find 
that notice actually reached him, in due season. Remington v. Har- 
rington, 8 Ohio R. 510; Hyslop v. Jones, 3 McLean, 96. 2 Green- 
leaf on Evidence § 188. 

With reference to demand and notice, it is immaterial whether the 
note be negotiable or not. Parker v. Riddle, 11 Ohio R. 102.” 


Some gentlemen who have become wedded to the plan of what is 
called an alphabetical arrangement, by using the Statutes of 1841, 
may object to the chronological arrangement of this work. I infer, 
from observing that the typographical errors in Purdon’s Pennsyl- 
vania Digest are copied into that work, that it owes the suggestion 
of the plan to it. In Pennsylvania that arrangement has been 
departed from. Dunlop’s Laws are arranged in chronological 
order. In his preface he makes these remarks about it : 

‘** The chronological order adopted, was determined upon after 
much deliberation and experience of its advantages in other states, 
and two editions of the Acts of Congress. 

** The alphabetical arrangement was considered objectionable, as 
requiring the division of the long codified laws into six or seven 
parts, and thus preventing a continuous view of the several acts, so 
essential to their ready comprehension. And again, it was sug- 
gested that an alphabetical arrangement, without a minute and well 
digested index, presented few facilities for convenient seareh ; and 
that such an index would afford facilities as great in a chronological 
as in an alphabetical order.” 

Our own Statutes—or rather those of 1841, in which an alpha- 
betical arrangement was for the first time attempted in Ohio—afford 
abundant illustration of the justness of these remarks. Thus, on 
page 284, the third to the sixth sections of a law are given, and the 
reader is told to look elsewhere for the rest of it. So on page 123, 
sec. 16, after giving twenty-seven sections of the law, the Editor re- 
fers to other titles for the residue. The law was cut into three pieces. 
The arrangement made it necessary, though the subjects were as 
intimately blended as those of Auditor and Treasurer of State—one 
being substantially the State’s Book-keeper, and the other the Cashier. 
Again, on page 932, the Tender law was cut into two parts. The 
first and third sections being under one title, and the second and 
fourth, under another. 

There is another difficulty, and no light one, where laws are enacted 
year after year faster than we can master their details. The legis- 
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lature always refér to a law by its titleand date. Howcan you find 
a law in an alphabetical book? ‘‘An act forthe appointment of 
certain officers therein named, passed February 17, 1831,” for ex- 
ample, is amended. In Swan it is under the title Depurms. Would 
that have occurred to youin four years? Yet if the alphabetical 
plan is adopted, that is its proper place. Nothing is proposed to be 
gained by such an arrangement but facility of reference, and that is 
not gained. The Code treats of Limitation of Actions, Evidence, 
Error, Suits on Official Bonds, Arbitrations, Attachments, etc. Is 
it proposed to dismember it, and label the fragments in this fashion ? 
If it is all put under one title, what becomes of the arrangement ?¢ 
So of the Justices’ Act, the Wills Act, the Corporation Law, the 
School Law, the Road Law, etc. All contain more than one sub- 
ject. All laws mus¢ contain more than one subject, if they enter 
into such details as these acts require. 

Chronological arrangement assists the memory in the very ma- 
terial point of remembering the order in which laws were enacted, 
since subsequent laws repeal prior inconsistent ones. The reader is 
advised by the very place where he is reading, without looking back 
and forward and comparing dates, that this passage modifies that; and 
it is open to no objection but that of requiring the reader sometimes 
to turn over afew more pages. The very facility with which one 
finds a law by an alphabetical arrangement, so far from being an 
advantage, is an objection. Lt does not put the reader (who in prac- 
tice seldom looks at the index) upon inquiry for any subsequent law. 
This was quite conspicuous in Shoemaker’s case, 12 Ohio R. 51, 
where the court, on the authority of Swan’s Statutes, page 725, §18, 
decided that, when the prisoner elects to be tried in the Supreme 
Court, the original indictment must be sent up. Undoubtedly the 
judge found this by knowing it was under the title, ‘“‘ Practice—In 
Criminal Cases,” and never looked into the index. If he had been 
compelled to look further, he would have seen that, on pags 732 § 54, 
the provision on which he relied, and upon which, if the case had 
turned upon it, he would have reversed the judgment, had been re- 
pealed. The thirty-ninth volume of thé Laws introduced changes 
in prior laws which were contained in the Revised Statutes of 1841, 
and it was added to that collection by way of Appendix, (from 
pages 1015 to 1027.) Although all the matter of that Appendix was 
admirably indexed in the general index, almost every reader’s expe- 
rience will suggest to him that, on referring to the volume, it does 
not occur to him once in twenty times to look into that Appendix. 
This difficulty often extends to the same law. After a bill is en- 
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grossed, no amendment, changing’its /anguage, can be made to it. 
Amendments are therefore made by way of “ryder ;” that is, by 
adding a section which shall modify the foregoing sections. Thus, 
in the first section of the law for the organization of cities, 50th 
Laws, 224, there is an absolute répeal of all prior municipal charters. 
The lover of the alphabetical arrangement, finding the law by its 
title only, reads that, and stops. If he had-been compelled to look 
into the index, he would have seen on the same line which pointed 
out that provision,-a modification of it, saying: Those charters shal] 
not be repealed, but shall remain in full force, until the corporate 
authorities choose to annul them. This is stated in section 109, 
thirty-five pages after the first statement. A chronological arrange- 
ment would simply have compelled uim not to overlook the subse- 
quent modifying provision. 

But aside from all this, there is a more thorough and practical 
mode of facilitating reference than the alphabetical one. In that 
arrangement, the predominating subject must determine its title. 
As in Swan, the title Auditor of County carried with it nearly half 
the duties of the Treasurer of the County, and much of the law re- 
lating to Taxation and Delinquent Lands. I am not finding any 
fault with the manner in which that work is executed. On the con- 
trary, I think it admirably well done. But I say the whole plan is 
an unnatural one; that it tends to confusion ; to the dismemberment 
of laws, which ought to exist, as they were made, units ; that it im- 
pedes, instead of facilitating, research ; and that the natural order 
is the best one. The more effectual plan alluded to, is to cite at the 
commencement of each chapter all laws on the same subject, and 
then index thoroughly. An example or two may illustrate this: 





[FROM REVISED STATUTES, PAGE 311.] 


Cuap. 139.—An Act further to amend the “ Act to regulate the practice of the Judicial 
Courts."! 29 Laws, 50; Chase, 1673; Swan, 651. Passed March, 14, 1837. Swan, 690. 


IN FORCE. 


Sec. 1. Process tested and sealed. Be it enacted, etc., That all writs 
and process issuing from the Supreme ¢ Court, or Courts of Common Pleas, 











\Laws relating to practice atlaw. Chase, 16/3, 1933; Febr Bt, 180k, oon 1, failure 
of consideration ; February 25, 1834, chap. (18) amendments arch 9, ‘, Cae chap. 86, 
making administrator party—exceptions te appea a for formal de- 
fects—good and bad counts—costs ~frivolous a ss apeais—miandamn arch 19, 1838 cha 
209, March 16, 1839, chap. 265, February 7, 1843 ; Cons. of 1851 Art. I, sec. 153 abolis 
imprisonment for debt rch 12 1844, dispensing with records ; March 12, 1845, chap. 
— jurisdiction of Supreme Court removed—writs of error on non- — and motions be 
judges in ‘etdtenedreuk shamadiantn ; March 12, 1845, chap. 607, 

ieneamate eath in tort—by marriage ane of fo feme sole plaintiff—misnomer—initials and a 
tractions in written instruments—proof of laws and Yeager ee replications and 
rejoinders ; January 22, 1846, chap. 628, change of venue, attendance of witnesses, etc. 
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Cuap. 319.—An Act for the protection of Railroads.2 Passed March 20, 1840, Swan 776. 
IN FORCE. 


Sec. 1. Penalty for injuring Railroads. Be it enacted, etc. That every 
person, who shall willfully and maliciously remove, break, displace, 





2Acts relating to railroads. Chap. 591, penalty for injuring railroads, repealing sec. 3, of 
this chapter: chap. 804, extending the provisions of the second, third, and fourth sections of 
this chapter to railroads owned by individuals : — 817, ea sy railroad companies : 
chap. 904, directors may fill a vacancy in the board by appointing a,director : chap. 994, au- 
thorized to open books for transfer of stock in any of the States of the United States: cha 
996, 1063, service of process upon railroads: chap. 1071, taxing certain railroads : chap. 1099, 
corporate authorities of towns may regulate speed of locomotives through the streets: chap. 
1096, creating and regulating railroad companies: chap. 1172, rates of ht. 


In other instances, the number of the chapters referred to, only 
are given, as on page 273: 


‘*Cuap. 131.—An Act to organize and discipline the Militia.! Passed March 4, 1837. 


IN FORCE. 





1Chap. 189, 469, 519, 542, 557, 579, 672. 


To explain these references more fully, so as to make these re- 
marks intelligible to readers who have not seen the Statutes, it may 
be stated that the whole work, commencing with the first law in the 
32d volume of the General Laws, 1834, is chaptered consecutively 
forward, making fourteen hundred and six chapters, to its close ; and 
these chapters are kept at the head of the page immediately within 
the page number, so that in turning over the leaves, it strikes the eye 
immediately. The following are samples: 


343 Cn. 149. JUSTICES OF THE PEACE. 365 Laws, 90,*-1837. 


order be complied with, or he or she be otherwise discharged by due course 


of law. 
Szo. 17. Whether such persons be held to bail, or be committed for 


399 Cu. 183. COMMON SCHOOLS. 36 Laws, 31,*-1838. 
Sxc. 26. [SupzrsxpEep, Cuap. 1066 § 21.] Superintendent to visit each 


school—notice of meetings. That the township superintendent of common 
schools shall visit each common school in his township, at least once in 


417 Cx. 190. BLIND ASYLUM. 36 Laws, 50,*—-1838. 


of the State, any number that may be offered, not exceeding twelve in any 
one year,« between the ages of six and twenty-one years,’ and continue the 
same under instruction for such length of time as they shall deem proper, 


ee 
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The referenees are, therefore, more minute than if they had been 
by pages, since they give the section—the part of the page—desired. 
By this means the Editor was able specifically to point out any pas- 
sage in any subsequent law with accuracy. 

The thoroughness of an index can not be tested except by actual 
use ; but its plan may be stated. 

In preparing it, the writer’s aim should be to place himself in the 
position of as large a mass of readers as he can, and write as if he 
wrote especially for each one of them. Now, it may be remarked, 
that some men remember nothing at all; some remember the phra- 
seology; some the principle; some the particular fact which illus- 
trates the principle; some view it, in a professional aspect, and 
retain it by its connection; and some, the “‘laics” at large, never 
heard of its professional name, and therefore could derive no aid 
from an index prepared on such principles. Each one of these 
classes must beregarded. They will hardly fail to find at once what 
they desire, if these rules be observed, and they will take the trouble 
to ascertain definitely in their own minds what they want, before 
the search is commenced. 

1. Under the title of every officer, index every thing he is re- 
quired, or forbidden, to do ; every privilege he may claim, and every 
disability to which he is subject. Let the arrangement beso minute 
that he need never look beyond the places referred to in that title of 
the index: and thus all officials, from the Governor to a constable, 
are provided for. 

2. Let every nown, expressive of an object of legislation, be made 
a distinct title. Ball-alleys, billiards, horses, dogs, spinning-wheels, 
and kitchen furniture, may be very queerly mixed up with bills of 
review, banks, habeas corpus, demurrers, and special mandates ; but 
every man who can puzzle out an English sentence, by following the 
words with his finger, has his particular needs answered. If his 
horse has gone astray, and he wants to recover it, he need know no 
more than that there is a title Horses for his especial ignorance and 
benefit. 

3. Every act enjoined or forbidden by law should form a title. 
The number of synomynes in English makes this a matter of some 
difficulty ; the inaccurate mode of thinking in many readers, in- 
creases this difficulty. Give it first the name the statute gives it ; 
give it then al/ its popular names ; then its true professional name ; 
then attach it to its kindred subjects, and generalize it everywhere. 
There is, for example, a law against entering houses in day time 
with intent to rob, murder, etc. The statute very queerly calls it— 
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an Irishman must have been the penman—Burglary in theday time! 
The non-professional reader, the “ laic aforesaid,” thinks of nothing 
but his house, or his dwelling ; or, if he is of English descent, of 
his mansion-house. Some would overlook its specific designation 
altogether, and think of nothing but a building. The more ac- 
curate, looking for the very act forbidden, would find it under the 
title Hntering dwellings. A prosecuting attorney, who thinks every 
peccadillo ought to be punished with hanging, would be looking only 
for the criminal zntent, or musing on the crime, or be on search for 
the murder orrebbery which the fellow meant to commit. An in- 
dexer who looks at his subject in this way, and is not afraid of 
working, may facilitate research, and save some surperfluous cursing 
and swearing. It may be observed, in passing, that it is the expe- 
rience of one who ‘‘ has been in the oven and knows where to look 
for the pastry,” that specific acts enjoined or forbidden by law, are 
usually expressed most aptly by the present participle, particularly 
where it can be converted into a substantive, according to Lindley 
Murray, by perfixing the article: As, burning houses; trespassing 
on public lands; carrying off rails; abducting citizens ; resisting 
officers, and the like. 

The amount of the foregoing is: Multiply your titles, and be care- 
ful to include everything in them. But this is not sufficient. A 
man in a hurry can not read over half a dozen pages of fine type 
to find what he wants. Each particular title must itself be well 
arranged. The arrangement must be built on the same regard to 
the wants of the person who is likely to refer to it, as induced you 
first to make that title. No danger here of misleading by the closest 
attention to an alphabetical arrangement. Let each idea form a dis- 
tinct paragraph, and let each paragraph be arranged in its regular 
order. If a title has titles within itself, if the idea is divisible into 
branches, indicate them tothe eye by subsections. Let mere position 
speak for itself. In this department, hydrostatic pressure can not 
compress the idea into too few words, if it be still discernible on 
sight. Manufacture such words as ‘‘ validate,” ‘*suppressible,” 
‘* prohibitable,” and the like, if necessary, and don’t boggle at them 
because they are not in the latest edition of ‘‘ Webster’s Dictionary‘ 
(Unabridged).” But to some, alphabetical arrangement will be mere 
nonsense. They are thinkers, and find by analysis. Analyze for 
them. 

The mode in which the indexes to these volumes has been pre- 
pared, will appear from the following examples. In the first, which 
refers to a topic used exclusively by lawyers, the analytic method is 
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pursued ; in the second, a title likely to be referred to by every 
reader, professional and lay, the particular items are arranged in 
alphabetical order, and the reader is advised that if any particular 
crime, a8, for example, arson, is not to be found among the A.’s, it 









Appellate jurisdiction of Supreme Court 
from character of parties— 
citizens of different States, 29 






q citizens and aliens, 29 

g United States being plaintiffs, 29 

: arising from nature of question— 
under constitution, laws, and treaties 
of United States, 28 

from the nature of subject matter— 
admiralty and maritime cases, 29 
lands under grants of States, 29 

subject to the power of Congress, 30 









will be useless to look further under that title. 





Crimes 
general reference to laws on, 181 
abetting, 195 
abortion, 125 
administering medicines, 125 
arson, 187 
assault to murder, rob, etc., 188 
bigamy, 185 
burglary, 187 
concealing stolen goods, 209 
counterfeiting, 192, 193 
drunken stage driver, 339 












A disagreeable necessity has been forced upon me to speak of the 
price. The first volume contains 872 pages (20 pages of Introduc- 
tion being paged separately) ; the second will contain over a thou- 
sand pages; the third, 850. The work is printed on paper sized like 
foolscap, so that it can be written upon ; and is handsomely bound 
in the best of law sheep. The price of the three volumes, large 
royal octavos, is $15,—equal to five mills and fifty-one-hundredths 
of amill a page. The bookseller deducts say twenty per cent. for 
: selling, which reduces the amount the publisher receives to four mills 
: and forty-one-hundredths of a mill a page. Surely, gentlemen who 
think this high can not know the expense of manufacturing a book. 
Sized paper is expensive, and printing and binding are not done 
: gratuitously inOincinnati. It may be replied that it is on record that 
; the State purchased a thousand copies at $10 50 aset. They did so. 
The Editor was imprudent enough to risk some thousands of dollars 
in the investment, and when the first volume was presented to the 
Legislature, he found a bookseller’s opposition there ready to meet 
it. To reduce the price or sacrifice the investment, were the alterna- 
tives proposed ; and he consented, after the Committee of the Senate 
had recommended that the State purchase the work at four dollars a 
volume, to reduce it to three and a half, and lose the additional fif- 
teen hundred dollars. If any other purchaser desires a thousand 
copies, he shall have them at the same price; but if he buys at re- 
tail, he must pay a retail price. The edition, in course of manufac- 
ture for the market, consists of two hundred and fifty copies. If it 



























rca geen? 


568 Olose of the Volume, 


requires twenty-five years to sell them, the price will remain un- » 
changed. It is not an object to manufacture them af less. 

As to the time. of publication: The advertisements. announced 
that the work would probably be ready early in September. It 
would have been, if the Editor had not been compelled, by impaired 
health, to stop the printers. The whole work-is stereotyped, except 
the indexes, which are in course of daily preparation. It is ex- 
pected that the thrée volumes will be ready for sale by the middle of 
November. But no promises are made in regard to it. A law work 
of 2,700 pages ean not be brought out with the promptness of a 
daily penny paper, but is liable to delays which no one can 


foresee. 





CLOSE OF THE VOLUME. 


Wires this number closes the tenth volume of this Journal. The 
work will be continued if five hundred subscribers are obtained for 
the next year, and forty gentlemen can be found in the West, who 
will engage to aid the work with their contributions, as has been 
stated on page 522, ery few have responded to the letter there 
published, and many of those who have been addressed by private 
letters, seem to suppose that every other member of the profession 
but themeelves, will certainly contribute to the Journal, and that, 
therefore, there is no call for their aid. We can not reach the whole 
profession by private letters, and therefore say, in this public way, 
that, as an acknowledgment for services rendered to the Profession, 
two copies of the volume, one during the year, and one at its close, 
will be forwarded to any gentleman who will now engage to con- 
tribute, and will, during the year, furnish the Journal with fifteen 
printed pages, which the editors shall deem worthy of publication. 

If these requisites are attained, the profession will be advised of 
it by a circular. If they are not obtained, this will close the exist- 
ence of the Western Law Journal. 


T. WALKER, 
M. E. Curwen, 
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NEW SERIES VOLUME V. 
Acceptance ' Answer to supplemental bill, on default, 1 
of bill, Appea! ‘ 
before drawing, 30 by administrator, 158 
— i on of debt, 30 - cases before sa 78 
etters promising to accept, dismissi 
of one joint debtor for all 396, poe en reinstated, 495 


Acknowledgment to avoid bar of debt, 385 
Action bp rover personalty, under New 
York Code, 418, 
Adams’ Doctrine of Equity, noticed, 477 
Adams v. Brig Pilgrim, watercraft law, 141 
Ademption of legacy 
by payment of debt to testator, 246 
4 Rc made to legatee, 246 
Administrator 
acknowledgments by to save bar, 385 
to revive barred debt, 385 
—_—_v a. 
ttomry contracts—vessel miscarrying, 
contract, maritime, defined, 30 
collision, 433. See Collision. 
jurisdiction, 80 
over Ohio River, 174 . 
libel in rem.and personam, 434 
a claimed by cross, 434 
lien after * receipt peel” 197 
lookout, defined, 433 - 
material-men, — to, 65 - 
misrepresentation by master, 
suits in rem for, 2g im 
passengers, carrying, 
porting helm, 433 
os 
1c , on meeting, 
missions to the Bar, 384 
Admissions 
of assignor against holder’s title, 35 


of execution of negotiable paper, 35 
Advancements 





to children and friends, 1 
under Kentucky statute, 320 
Adverse Possession, by successive tenants,490 
Affidavit to hold to bail, 158 
Fhotcconinn 
of inser nalty in, 
phan neteny apr ms Bog 497 
to hold stock as collateral, no grace on, 418 
ty pay money, gives whole day, 418 
nt 


corporation, contracting in own name, 418 
corporation bound by acquiescence, 338 
recognition of sub-agents acts, 323 

of insurance company, can not delegate, 323 
of state, implied powers of, 309 
to purchase, can not purchase for self, 497 
taking note in his own name, 491 

Air, tenants’ rights to, 61 

Allen v. Blunt, 37 

v. Gowdy, trade marks, 335 





Amendment 





66 
of charter, must be em 337, 399 
of pleading, under New York Code, 419 


Ba 
_Bates v. Lewis, 78 


filing the record above, 79 
iling to, on first day of term, 79 
party fixing penalty himself, 72 
omission of court to fix penalty, 72, 74 
to give bond, 72 
time of filing bond, 74 
of part of a case, 75 
from magistrates, entered nunc pro tunc, 512 
when it lies, 78 
Application of Payments, 385 
Br ge 
of proceeds of cargo, 326 
by — power to, a - 
judge being corporator, 
Arrest of a / ent 
under gambling act, 49 
only for apparent error, 66 


—— 
for benefit of creditors, 421 


riorities over attachments, 513 
of breaches of guardian’s 


163 
of one of several morgage not, 489 


of right to sue for patent infringements, 52 
of bettk stocks, 1 ”" 

Attachment - ” 
against non-resident corporation 
under New York Code, 419 F 


* non-resident,” defined, 496 
Attorney, ee ¢ contract for services of, 492 
Austin v. w, 6 Taunton, 436, commen 


on, 87 
— of sheriff to seize goods, proved, 


“deine, 169 


money in, 169 

camer liability f. 1° Yok s i. 
al s, under New York Statute 
baldwin 6. Hilltoro Réilroad. railrved 


law, 337 
Bank of United States v. Peabody, collateral 
securities, 458 


Banking, 
“bills and notes,” “discounting,” ‘ redeem- 
ing,” defined, 22 
Barbat v. Allen, Lord Denman’s act, 148 
Barbour’s Reports, 418, 59, 94 
= J., judgment in People v. Cooper, 


Bartholomew v. Bentley, agperet. 396 
Bartlett's Interest Tables, 
ey, Chief Justice, judgments in 
Chapman v. Mad River Railroad, 395 
Curtis v. Hutchinson, 134 
Hillyard v. Schooner Spray 80 
tes, J., judgment in v. Buttles, 310 
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Bayes v. Zimmerman, notice of court terms, 


249 
9 v. Kellar, guaranty, 317 
i 
bank bill, defined, 22 
holding against true owner, 419 
of exceptions, not amendable by court, 363 
signed of term, after term, 249 
of exchange 
acceptance, before drawing, 30 
in satisfaction of debt, 30 
admission of due execution, 35 
bona fide holder, 31 
dishonor, notice addressed to ** London,” 31 
notice of protest, ‘*‘ demand” omitted, 422 
mistake in name of post-office, 51 
misdescription parr relation to bill,325 
indorsement. See Indorsement. 
by married woman, 317 
striking out, 30 
of —s 
contradicting recitals in, 141 
goods never shipped, 141 
explainable, to what extent, 420 
indorsement no transfer of contract, 420 
of review, 
examining original evidence, 1 
parties to bill, 1 
Binney, Horace, remarks on death of Ser- 
geant, 185 
Birch v. The State, murder, wuadane tet, 82 
Bishop on Marriage and Divorce, 42 
Blatchford’s C. C. Rep. 29, 45, 59 
Bliss v. Champion, 171 
Book accounts, evidence to explain, 145 
Bona fide holder of bill 
taken as security for debt, 31 
ven by partner without authority, 31 
na fide purchaser, creditor bidding in, 
not, 60 
defined, 420 
Bonds, mogodabiilty of, 134 
Borden v. Schooner Eagle, 137 
Bottomry contracts, vessel miscarrying, 32 
Boucher v. Lindsley, security for costs, 86 
Bouvier’s Institutes of American Law, 285 
Law Dictionary, 286 
Bowen and McNamee »v. Lake Erie Tele- 
graph Company, 415 
rachman v. Warden, covenant, 193 
Breach of bond 
verdict presumed on good count, 163 
Brig Paragon v. Sprague, watercraft, 137 
Browning v. Thomson, usury, 322 
Buffalo v. Hathaway, contractors, 411 
— v. Steinman, cases distinguished from, 
remarks on law of, 413 
t Caldwell, J., judgments in 
Baldwin v. Hillsboro Railroad, 356 
Creed v. Lancaster Bank, 1 
Drouilliard v. Wilson, 385 
Helmerking v. Ohio, 66 
Canal Fund Commis., loans by illegal, 309 
Capias ad respondendum, 159 
Caption of indictment, defined, 328 
Carnley v. Tuckerman, 513 
Carter, Horace E., obituary of, 240 
Carter, J., judgment in Lowrenz v. Penn, 76 
Case v. Harttord Insurance Company, 87 


—— v. Ohio, 163 
Champerty, 52 
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Chancery practice 
bill of review, parties, evidence, 1 
creditor’s bill to collect judgment, 215 
default in answering supplemental bill, 1 
a Injunction. 
illegal tax, public officer, 97 
in favor of individual corporator, 337 
multifariousness, 97 , ; 
Chapman v. Mad River and Lake Erie Rail- 
road, 391, 399 
Charter Party 
right to proceed against vessel, 29 
terms not variable by parol, 35 
Charter, amendments to, acceptance of, 337 
Chattel mortgage 
filed after lapse of year, 420 
not destroved by adverse proceedings else- 
here, 420 


w ’ 
Children, custody of, 450 
a in action ” includes damages in tort, 


Christmas, ex parte, 541 
Cincinnati 

power to change grade of streets, 54 
obligation to pave streets, 122 
Cincinnati Law School, advertisement of, 527 
commencement of, 382 ; 
Cincinnati W. & Z. Railroad v. Gill, 213 
Clymer v. Stubbs, 51 . 

CoSeteeat security, obligation to account for, 


4 
Collision. See Admiralty. 
counsel fees recoverable, 36 
Semna, : nm 
amages paid in, insured against, 
loss of service. yoy 2 
steamers meeting, 
vessels passing in a narrow channel, 32 
want of usual lights, 32 
Colville v. Gilbert, 324 
Common Carrier i 
contracting against their servants’ negli- 


ence, 
liability for baggage, 169 
for money in trunks, 169, 416 
effect of gratuity paid servants, 
special contract as to, 326 
protected by acting after known usage, 64 
termination of their risk, 60 
Concealment of material facts 
by master, liability of vessel for, 29 
by insured, 61 ‘ - 
Conditional subscriptions, inforced, 391, 399 
——— of Jurisdiction, 13 


commercial regulations, 370, 461 

crimes, power to punish within a state, 13 
exclusive legislation of, 13 

power over waters within states, 13, 370 
recognition of new states, 258 


Consideration . ‘ 
acceptance of one joint debtor, 326 
of deeds, 250 : 
Come title to passing by acceptance 
of drafts, 419 
Constitutional Law. See C , 


appropriation of property, 1 
‘commercial regulations 

navigable waters, 370 

licenses to vessels, 461 
fugitives from labor and justice, 202, 529 
punishing twice, 

















Constitutional Law 
police regulations of states, 202 
retroactive laws, new remedy not, 78 
trying criminal twice, 13 

Construction of Statutes. See Statutes. 

contracts against law, 

according to intent, 541, 466 


Contract. See Agreement. 
pag mate -. 309 
entire, de 


discharge real 491 


ny a o— " against neutral state, 258 
specific, terminated by death, 492 
to pay to be recanted from void, 419 
tractors, liability of employer for, ‘411, 
412, 492 
Conversion, by Sere pledging, 35 


Conveyances, volun 
Coane v. Bank of Uwe ., overruled, 493 


ae eqnenttion, >. 
ulsi rocuring, 
cite ot “s the e work, 34 


agent — contwocth in own name, 418 
acceptance of ame ent of charter, 337 
acting under + of other c., 391, 399 
comrenyeey for property appropriated by, 


conditional subscription to, enforced, 391 , 399 
foreign, capeciiy to sue, 134 

injunction favor of corporator, 337 

to restrain abuse of power, 337 

trespass by, 305 , inquired into, 391 


Corwin, 7 J ents 
a . ad River Railroad, 400 
rv. Stubbs, 51 
Evans v. Ohio, 49 
Griffith » Crawford County, 97 
Ohio v. Flinn, 364 
Gotnssi Ger demagies 39 
unsel fees, dam n patent ¢ 
Counter claim inne - and factor, 35 
Covenant, on condition in deed, 193 
by words of recital, 193 
Creditor gifte, 1 
t as to 
bill against infant, 215 
Crom vy perm Bank, 1 1 7 
renshaw, J., j mt in Ferry v. Street, 241 
Grigler v. Lyle & Pigman, 246 
i” x bechen Law 
caption of indictment, defined, 328 


co wer to peg in state, 13 
indistmemt, duplicity in, 408 


in riot, 408 
assault and battery, 408 
—ee on, 


neiedidien of D. C. in, +" 
“ned offense included i ey 
by steamboat explosion, 13 
before judgment no bar, 13 


separation of jurors, 


for motion to 
cue drawing ples fo principal ye hg 35 
Cross-bill, when subpeena necessary on, 162 


e 


Index. 





571 





| Damages 
| propriation of property for railroad, 138 
| changing grade of street, 54 

colliaion cases, 32 

insured against as a a, 36 

counaes fees, allowed as, 

actor converting 

irreparable aed si 

measure of, 493 

patent cases, not vindictive, 39 

presumed to arise from bad stowege, 63 

set off against account, 35 
Day v. Newark India Rubber Manf. Co., 37 
Day, fractions disregarded in contracts, 418 
Debt, satisfied b eoeaptng bill, 30 
Debtor and Credi 
acceptance of one o joint debtor for all, 326 
coerced settlement set aside, 322 
collateral security, account for, 458 


usurous contracts, 322 
of Supreme Court of Ohio, 220, 276, 


Docineeshiitn of former owner, 35 
Deed, voluntary, 34 
Default, in answering supplemental bill, 1 


Demand of one of several makers, 271 
sae (Lord) Act, decisions on, 57, 148, 
Denning v. Wilson, creditors’ bill, 213 
Deposit disti from loan, 309 
Dewent v. Hendricks, en 259 
Discounting defined 


arge of contract ra on 491 
Dishoner odbef bill, notice of, 31 
District Court, murder cases, 361 
Divorce 
decree null, 421 
domicil confers jurisdiction, 63 
v. Reshan, 
Domicil 
effect of = locality, 326 
fixes status, 
of wife poh by sentence, 63 
Draw- over nevigews waters, 371 
Drouilliard v. Wilson, 


a ora in'Poople e. Tallman 


Bjoctment under sl York Code, 421 
lis v. Brown, not law in Ohio, 271 


oe v. People of Illinois, 202 
atiiin of martenie to be tried in D. C., 391 


| ne we tee law of Ohio, construed, 309 
Eminent domain, 138 
and the "United States, 7 


English Law and Equity Reports, 59 
Entries, clerk's, rd 219. 
Estopple i in pais 
by acquiescence in ownership, | 
sention in agente acts, 338 
aa ng one party defendant, 399 


ph. taking note in his own name, 491 
Evans v. Cincinnati, 122, 173 , 








Curtis v. Hutchinson, 134 
Custody of children, 450 


v. The State of Ohio, 49 
Setieene. See 
book accounts, explained, 145 
pee, 3 
y assign ment, 
by tontbter to adee eer fogeey, 26 
by grantor to explain deed, so0° 
dying, made by signs, 427 


documents, refreshiug memory by, 492 
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Evidence 
‘* immediate benefit,” defined, 324 
judicial notice of end of term, 249 
master of vessel, 141 
parol 
to adeem legacy, 246 
to vary charter party, 35 
promissory note against indorser, 324 
promises to pay another's debt, 319 
of favor to accomplice, 490 
presumption of skill and diligence, 372 
sheriff's title to goods proved, 327 
witness 
accomplices, 490 
convicted, but not sentenced, 49, 490 
stockholder, 54 
subscribing, presumed abroad, 35 
wife against husand, 148 i 
Exclusive legislation of congress, crimes, 13 
Execution 
against estate of wife, in Kentucky, 317 
exemption from, under New York Stat., 60 
roof of sheriff's title to goods, 327 
xecutor purchasing decedent's estate, 85 
Factor 
pledging wrongfully, a conversion, 35 
principal may deduct pomages, 35 
settlement with principal, 3 
Feme covert 
execution against estate of, 317 
indorsements by, 317 
Fences, design of, 160 
obligation to make on railroad, 483 
F ony v. Street, status of slaves, 241 
Fillibuster contracts, 258 
Flanders on Maritime Law, 423 
Fletcher v. Inglis, commented on, 68 
Floating Palace case, 461 
Fox v. Ohio approved, 202 
Fractions of a day, in contracts, 418 
French Affairs and Jurisprudence, 427 
Fraud, 83 
Fraudulent conveyances, 34 
set aside in equity, 34 
Fugitive Slaves 
construction of law, 530 
state laws as to harboring, 202 
Gambling act of Ohio, construed, 49 
Gelston v. Hoyt, approved, 259 
Gibson, Chief Justice, eulogy on, 477 
Gifts, right of creditors, 1 
Graduates of Cincinnati Law School, 382 
Grades of street, damages on, 54 
ae v. Smead, promissory notes, 271 
Green, J., judgment in Baldwin v. ro 
Railroad, 338 
Grier, J., judgment in Ells v. Illinois, 202 
—* v. A a a ,97 
rowing crops, sale of, 
Guardian and Ward 
additionai security required, 163 
appointed for several, 163 
breach of bond, 163 
failing to settle accounts, 163 
paying money to ward, 163 
uaranty, 271 


must be accepted, 318 

advances not made on faith of, 319 
Habeas Corpus 

custody of children, 450 

on peace warrant, 541 

criminal law, 13 
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Harboring slaves, state laws agsinst, 202 
Harris v. Clark, approved, 271 
v. Runnels, commented on, 309 
——_ on Interest, 47 
Henry Clay, case of the, 13 
Hey v. Stevens, disapproved, 1 
Hill v. Barrett, Kentucky Practice, 494 
—— v. Henry, approved, 385 
Hilliard on Mortgages, 423 
Hillier »v. ped Mutual Ins, Co., com- 
mented on, 87 
Hillyard v. Schooner Spray, watercraft, 80 
er year at so much a month, 462 
Hise, C. J., j ent in 
1” “Whee and Frankfort Railroad v. Milton, 


Hogging vessel, not in peril, 68 
Hook v. Hook, advancements to child, 320 
Hotchpot, Kentucky law of, 321 
Howe v. Steamboat Empire, 142 
Hubbard v. Williamson, disapproved, 271 
Huddle v. Worthington, commented on, 193 
Hurd, J., rulings in 
Ohio v. McCormick, 408 
—— v. Elliott, 409 
Husband and Wife 
improper joinder of, in New York, 421 
evidence of wife, 148 
Hypothecation of stocks 
no grace on agreement to hold, 418 
Immediate benefit, defined, 54 
Idiot, rape of, 501 
Incapacity, mental, to make will, 249 
or > perce of new states, recognition of, 


Indorsement. See Bill of Exchange. 
blank, plaintiff not bound to fill, 271 
of certificate of stock, 368 
indorser’s name above payee’s, 271 
of sealed bill = Ohio, 410 
striking out, 
y married woman, 317 
Infant—Infancy 
creditor's bili against, 215 
parent’s liability for necessaries, 61 
responsibility for torts, 215 
Inhabitancy, effecting status, 241 
Inhabitant, as applied to corporation, 37 
ye 
issolved by single judge, 356 
evading, 391 


granted to restrain nuisances, 63, 370 
abuse of corporation powers, 337 


irreparable injury, 
darkening igh 61 
_ refused in doubtful cases, 370 
toenforce conditions of subscription, 391, 399 
Insane includes idiots, 501 
Insurance 
contract by agent of agent, 323 
recognition of by corporation, 223 
warranty, agent knowing facts, 61 


damages 
a 


counsel fees 
on collision, 
by heat from other buildings, 87 
ae i “es om a 
y »** hogging,” 
_ by “ peril of ‘the sea,” 
ins interest 
carrier's, 421 
devisee, testator lost with goods, 326 
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Insurance 
‘insured to remove goods,” 87 
mutual, assessments, 466 get 
“not to be assigned,” partner assigning to 
partner, 498 é 
* policy to be countersigned,” 323 
restriction as to time of suing, 36 
International copyright, 515 
International law 
contracts in neutral territory to carry on 
war, 258 
duties of neutrals to belligerents, 258 
extent of treaty obligations, 258 _ 
independence of new states recognized, 258 
Irreparable injury defined, 370 
James’s Form Book, 94 
“ Jarndyce v. Jarndyce,” 93 
Joint makers, who are, 271 
Judge being interested, can not act, 213 
Judgment 
lien, effect on partition, 84 
on after-acquired lands, 491 
when bar to another indictment, 13 
revival of, after twenty years, 192 
on warrant of atiorney in Indiana, 489 
Judicial notice of end of terms, 249 
Judicial proceedings of sister states, 513 
Judicial sale, effect of, 80 
Jurisdiction 
conflict of state and federal, 13, 80 
admiralty, to proceed in rem, 30 
attachment against Noman. 37 
divorce, from domicil, 63 
atent cases, 36, 37 
om residence in United States district, 37 
of corporations, 37 
watercraft law Ohio, 80 
Jurors, separating, in criminal cases, after 
verdict, 66 
Kennet v. Chambers, international law, 258 
Kenohacker v. Cleveland, C. & C. R. R., 160 





Kramer v. Cleveland and Pittsburg R. R. 138 
apse of time, in equity, 85 
Landlord and Tenant, tenant’s right to light, 


61 
Larceny, want of possession, 37 
a of Evidence, decisionson, 57, 148, 271, 


Law education, remarks on, 382 
Law Reform in England, 40 
Law School of Cincinnati College, 431 
Levitt, J., j ent in ‘ 
McGinnis v. Steamboat Pontiac, 174 
Ward v. Propeller Ogdensburg, 434 
Peak oo of, ~~ ~ 
islation, exclusive, of congress, 
Lex domicilii, status fixed by, 241 
Lex loci, 134, 258 
License 
in respect of realty, defined, 61 
to theaters, by cities, etc., 461 
Lien on after-acquired lands, 491 
Lights, want of usual on boat, 32 
Lights, darkening of, 61 
Limitation of Actions 
adverse possession by successive tenants, 490 
mutual accounts, 385 
plea of, discussed by Nash, 504 
Limited Partnerships, dissolution of, 422 


Linn v. Burgoyne, insurance, 
Liquor law of 1831, ‘* vending,” 328 
Litch v. Martin, appeal reinstated, 495 





573 


Little Miami Railroad v. Martin, 54 
i v. Dicas, overruled, 326 
London Times, article from, <67 
Lore v. Truman, disposing mind, 250 
Louisville & Frankfort R. R. v. Milton, 483 
Lowrenz v. Penn, separate appeal, 75 
Ludlow v. Kidd, disapproved, 1 
McCall’s New York Forms, 94 
McCaleb, J. judgment in Spalding v. Baton 
Rouge, 461 
McClure, J., ruling in Sloan v. Boyd, 512 
McFadden v. Steamboat Niagara, 169 
McGinnis v. Steemboat Pontiac, 174 
McLean, J , judgment in Miller v. Querry, 529 
Magnus v. Buttemer, insurance, 68 
‘* Maine Law,” objections to, 336 
Mandamus 
against auditor for attorney's fees, 219 
immaterial issue on, 363 
insufficient answer, 363 
Mannypenny v. Johnson, appeals, 78 
— aughter, by steamboat explosion, 13, 
Maritime contracts, defined, 30 
when binding on ship, 30 
material-men, contracts with, 65 
mispareae of vessel, 32 
Master and Servant, liability for fellow-ser- 
vant, 499 
Matthew, J., judgments in 
Evans v. Cincinnati, 122 
Greenough v. Smead, 271 
Little Miami Railroad v. Martin, 54 
Lore v, Truman, 249 
Richardson v. Wingate, 144 , 
Measure of Damages. See Damages 
changing grade of streets, 54 
factor converting goods, 35 
Mental ey to make will, 249 
Meredith, W. M., on death of Sergeant, 185 
Methodist Church case, 104 
Miller v. Querry, fugitive slave, 529 
Misdescription of court in writ of error, 83 
eeerennetion by master of vessel, 30 
Mistake 
in clerk’s entries, corrected. 219 
mixed question of law and fact, 62 
money paid under, 62 
Money in trunks, 169 
paid by mistake, 62 
transmitted by mail, 459 
= ee: v. Little Miami Railroad, approved, 


Morgan v. Stittigan, appeals, 74 


Morgan's Administrator v. Hayes, 83 
Mortgage 
assignment of part of debt, 489 


release of joint sureties, 155 
ae corporations, liability of, 54, 122, 


Murder, by steamboat in , 13, 289 
urisdiction of D. \. in, 391 
futual accounts, close of, 385 
limitation of actions on, 385 


ash, J., ents in 
Case & er v. Ohio, 165 
Christmas, ex parte, 541 
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Nash, J., judgments in 
Ohio Mutual Ins. Co, v. Marrietta Woolen 
Factory, 468 
Putnam 0. Steward, 410 
Wood v. Ward, 505 
note to Tabler v. Wiseman, 210 
Nash’s Digest, 549 
Navigable waters 
railroads may cross in Ohio, 371 
power of congress over, 371 
defined, 373 
Neutrals , 
contracts by, to carry on war, 258 
duties to belligerents, 258 
New Books noticed 
Adams’s Doctrine of Equity, 477 
Bishop on Marriage and Divorce, 424 . 
Bouvier’s Institute, 285 : 
——-——. Law Dictionary, 288 
Blatchford's C. C. Reports, 45 
Curwen’s Revised Statutes, 555 
Digest of Kentucky Reports, 46 
Flanders on Maritime Law, 423 
Hare’s Chancery Reports. 46 
Hilliard on Mortgages, 423 
Nash’s Digest of Ohio Reports, 549 
Recently published, 47 ae 
Troubat on Limited Partnerships, 283 
Van Stantvoord’s Pleading, 475 
Wharton’s American Criminal Law, 46 
Newness, in patent law, 327 
Notice 
of dishoner of bill 
addressed to London, 31 
mistake in name of Post-office, 51 
sufficient it not misleading, 325 
of protest, need not state demand, 422 
constructive, from possession, 62 
of prevailing usage, presumed, 64 
in pr ings in rem, 80 
See Divorce. 
Nuisance 
bell ringing, 62 
draw-bridges, when, 370 
injunction to restrain, 63, 370 
public, affecting individual, 62 
Ohio v. Buttles, state officers’ loans, 309 
v. Crow, rape on idiot, 501 
v. Decker, liquor law, 328 
v. Elliott, indorsing indictment, 409 
v. Flinn, mandamus, 
v. McCormick, riot, 408 
v. Morehouse, capais ad res, 159 
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Parties 
a joinder of husband and wife, 421 
suits for partnership affairs, 481 
Partition, 84 te 
of reversicn, 207 
notice required, 207 ' 
evidence that commissioners were sworn, 208 
report omits, ‘on actual view,” 208 
Partnership ‘ a 
agreement by one to pa ts, 481 
limited dissolved, 429. / 3 
sale by one partner,of his interest, 492 
unauthorized acceptances of by one, 3} 
Passengers, right to proceed in rem or per- 
sonam, 30 
Patent | 
sonignaagnt of right to sue for infrihgements. 
combination, patentable, 38 * 
damages for intringement, 39 : 
nvention, explained, 38 7 
— as to covenant and condi- 
on, 
stipulation as to forfeiture, 39 
tt mae — sie ye 
novelty, explained, 
utility, Louiained, 38 
Payment 
by accepting bill, 30 
by taking debtor’s note, 197 
debtor has whole day to make, 418 
Pencil writing, 147 
Penalty, insertion of, in contract, 59 
Pennock v. Miller, executor’s sale, 85 
People v. Cooper, custody of child, 450 
v. Metropolitan k, 22 
v. Tallman, 13 








Perils of the sea 
damages for collision included in, 36 
must be an “ accident,” 68 


straining by taking ground, 68 
when presumed to cause loss, 
Perjury, corroboration, 63 

two witnesses not essential, 63 
Petition, in Kentucky, requisites of, 404 
Phillips on Insurance, 521 
PI , ‘new matter,” 422 

demurring to part, in New York, 422 

** issuably,” defined, 505 
Pledge of goods by factor, a conversion, 35 
— regulations, power of states over, 202, 


Post-office, mistake in name of, in notice, 51 


v. Moore, mandamus, 219 Postage law, 92 
—— v. Rose, er, 362 Possession, in larceny, 37 
Ohio a Co. v. Marrietta Woolen ay of attorney, to transfer stock, blank, 
Factory, 4 
Ohio ya bong selections from, 220, 276,296 | Practice 
inting of, 236 order of reservation to 8S. C. 399 
Ohio Code of Civil Procedure janes, 288 Kentucky, the petition states facts, 494 
Ohio watercraft law, 80, 137, Prigg v. Pennsylvania, approved, 202, 529 
Otis, J., judgments in Principal and surety ¢ 
Ohio v. Rose, 362 nete payable at one bank, Ciscounted else- 
Ward v. Toledo, N. & C. R. R., 367 where, 493 
Owner of vessel, responsibility of, 30 Printing of the Ohio Reports, 236 
Pack v. Mayor of New York, contractors, 412 | Pritchett v. Cradlebaugh, judgment lien, 84 
Parent and child, liability for necessaries, 60 | Probate judge, interested as stockholder, 213 
Parker, J., judgment in People v. Metropolitan | Profession of Advocate in 449 
Bank, 22 ise to accept undraw 31 
Parties Promissory note, See Bill of Exchange 
on bill of review, 1 evidence of money had against indorser, 324 
to action under Kentucky Code, 493 demand on joint makers, 27 
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Feagulaneey note 
indorsements 
blank, holder not bound to fill, 271 
payee’s name below indorser's, 271 
makers, ed, 221 
payable in bank, discounted elsewhere, 493 
** protested,” defined, 422 
sealed bill passes by indorsement, 410 
Pro rata nh 63,64 
Prospective benefits, offsetting, 140 
Proximate cause, oi loss, 91 
of injury“in sl » 423 
Pugh »v, Corwine, 79 ' 
= 4. ope 31 ene 
urchaser’s title, assignor’s admissions, 
Putnam v. Stewart, sealed bills, 410 
Railroad law 
accepting amendments, 337, 399 
appropriation of property for, 138 
entering to survey, 365 
paying dam , 365 
bonds, cone tag into stock, 357 
branch roads, 37 / 
condition of subscription, enforced, 399 
damages, measure of, 54 
departure from termini, 370 
deviations from route, 337 
injunction against 
to prevent abuse of power, 337, 
obstruction of navigation, 370 
killing animals on track, 160, 481 
lateral roads, 337 
location, defined, 356 
changing, 338, 370, 399 
stockholder’s testimony, 
subscriptions to, 97, 399 
Rape, on idiot, 501 ; 
Recalling jury to amend criminal verdict, 66 
Recognition of independence of new states,258 
Redeeming notes, defined, 22 
ferees, power of court over, 422 
Reindeer, case of The, 289 
Release of joint sureties in equity, 154 
Rem, proceedings in, 29, 30 
eee, wanes New York Code, 423 
pugnant rights, pursuing. 
Renetathim, cole ok offen of, 399 
Respondeat superior, applied, 497 
Retroactive law, new remedy not, 78 
Revised Statutes of Ohio, noticed, 555 
Revival of ee 192 
Richardson v. Wingate, book-account, 145 
Riparian rights, digging wells, 65 
diverting streams, 
Rivers, crimes on punishable by congress, 13 
Rolcliff v. , appeals, 72 


Rose v. Himley roved, 259 

Rules of court, bind the court, 505 
Safety-valve, opening of, reread, 289 
Sale, separation of goods, 


by sample when warranty, 500 
Satisfaction of debt, by accepting bill, 30 
Seaied bills, indorsement of, 410 
ity for costs, moving too late, 86 
Selden’s Reports, 522 ; 
Soaiotaan of debtor and creditor set aside, 


—- v. Dunn, transmitting money by mail, 
Servants of contractors, 411, 412 


Set-off, between principal and factor, 35 
damages against account, 35 
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Separation of jurors, cri 
Sergeani, John, obituary 
Sheriff's title to goods, prov 


185 
ed, 327 
Slander, proximate cause of injury, 423 
Slaves 
fugitive, 529 
status determined by domicile, 241 
freed by permitted residence in free state, 241 
Sloan v. Boyd, magistrates’ appeel, 512 
Soles v, Hickman, statute of frauds, 464 
Spalding v. Baton Rouge, 461 
Specific appropriation of proceeds of cargo, 326 
Starkweather, J., ruling in Bowen v. Tele- 
graph Co., 415 
Statute of Frauds 
debt of another, 319 
effect of new consideration, 319 
growing crops, 489 
memorandum, 464 
Statutes, construed 
rules for, 466 
Curwen’s, chap. 68, § 6, rape, 501 
301, watercraft, 137, 142 
586, error, 171 
614, appeals, 75 
700, embezzlement, 309 
861, § 3, review, 1 
866, injunction, 83 
974, injunction, 356, 399 
1104, road appeals, 85 
1115, error, 171 
a appeals, 72, 74,'78, 79, 


1133, error, 79 
apie, remedies, 357 
1196, 399 


~ ¢ cases, 66 


1347. § 5, riot, 408 
—, § 15, indictment, 409 
contracts contravening, 309 
ambling act, 49 
‘law of evidence,” ‘* benefit,” 54, 325 
sealed bills, indorsed, 410 
Status, by law of domicile, 241 
Steamboat law, synopsis of, 44 
duty of captain, 289 
relation to engineer, 289 
See Collision— Vessel 
Still v. Holland, sureties, 482 
Stocks, transfer of by blank indorsement, 368 
no grace on hypothecation contract, <i8 
Stowage, vessel responsible for bad, 63 
usage as to, exempts carrier, 64 
Striking “ut indorsements, 30 
Subseriy ons, specitnelly enforced, 391 
Subpoena, on cross-bill, 162 
Suits nst insurers, limitation of, 36 
Sunday v. The State of Missouri, 143 
Supreme law, as to crimes, 13 
Supplemental bill, default in answering, 1 
ties, release of joint, 154, 482 
~ icious circumstances, purchasing under, 
Sutton v. The Albatross, 197 
Symond v. Cincinnati, explained, 141 
abler v. Wiseman, partition, 207 
Taney, C. J., judgment in Kennet »)Cham- 
bers, 259 
Taxation, injoining illegal, 97 
Telegraphs, liability for mistakes, 415 
Terms of courts, notice of end, 249 
eee, J.,judgment in Tabler v.Wiseman, 
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Trade marks, vindictive damages for, 325 
Trainer’s case, custody of child, 450 
‘dak ing draft, 419 
of property by accepting t, 
of vtoek by indorsement, 368 
Transmitting money by mail, 459 
Trial, twice for same offense, 13 
Troubat on Limited Partnership, 383 
Underground water, 65 
Undue influence, to obtain will, 250 
Union Bank of Weymouth »v. Willis, disap- 
proved, 271 
United States v. Farnham, steamboat law, 289 
v. Marigold, 202 
Upjohn v. Ewing, 15 
Usage 
assent to, presumed, 64 
presumed to be known, 64 
to send money by mail, 459 
Usury, agreementsto pay, 322 
to release right to object, 322 
settlement set aside, 322 
Van Santvoord's Pleading, 475 
Varying terms of charter party by parol, 35 
Verdict 
presumed to be on good breaches, 163 
recalling jury to amend criminal, 66 
Vessel. e Collision, 
contracts binding on, 30 
liability 
for bad stowage and cooperage, 63 
for carrying passengers, 30 
to material-men, 64 
of owner for, 30 
loss of service of, 32 











miscarriage of, on a pee enetenst, 32 
proceedings in rem against, 
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bi unaffected by assignor’s declarations, 


Vindictive damages ‘ ‘i 

fpr ger aie trade marks, 336 - 

not allowed in patent cases, 39 
Voluntary conveyances, statute of Eliz., 34 
Walker v. Jones, statute of frauds, 319 
Walker, Judge, letter to the Profession, 430 
Wallace, Horace B., obituary of, 424 
Ward v. Toledo, N. & C. R. R., 365 
v. Propeller Ogdensburg, 434 
Warranty, measure of damages, 493 

in insurance, 61 

when sale by sample is, 500 ‘ 
Warrant of attorney, judgment on in Indiana, 


434 

Watercraft law of Ohio, 137, 141, 142 
Water, underground, 64 

digging well, 65 

diverting stream, 65 
Waterman's Eden on Injunction,.94 
Lab township v. Fleming, 83 
b= = aor neath ot a 144 

meeting of Cu ron, 
Weert Law Todenal. 430, 522 
Wheeling Bridge case, doctrine affirmed, 371 
Whetstone v. Thorp, appeal bond, 158 * 
Whitinan, J., judgment in 

Denning v. Nelson, 213 

Drouilliard v. Wilson, 390 
Will, mental capacity to make, 250 
Willey, John W., notice of, 182 
Winterhalter v. Johnson, contracts, 462 
Wintermute v Humphrey, 52 
Witness, e Evidence. 

disqualified by judgment of infamy, 490 





| accomplice’s testimony, 490 


Woodruff,J., judgment in Upjohn v.Ewing,155 
Works v. Junction Railroa vom nag 

Writ of error, allowance necessary, 171 
Wriiing in pencil, 147 
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